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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9401. 


FREDDIE H. AUSTIN, Appellant, 

v. 

ELON BASS, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of this Court is invoked under Title 17, Sec¬ 
tion 101 of the District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE. 

On February 22, 1945, automobiles owned and operated 
by appellant and appellee collided at the intersection of 
Defense Highway and 48th Street in Blandensburg, Mary¬ 
land. (App. 16) There was a * ‘Stop” sign subjecting 
vehicles on 48th Street to the provisions of the Maryland 
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Stop Sign Law. (App. 16) Appellee was proceeding east on 
Defense Highway at a speed not exceeding 15 miles per 
hour. (App. 19) When he reached the intersection of 48th 
Street “everything went black” and he had no recollection 
of what happened. (App. 17) Appellant was proceeding 
north on 48th Street. (App. 7) His brakes suddenly failed 
to work at the intersection with Defense Highway, and he 
was struck by the front of Appellee’s car on the left side of 
his (Appellant’s) car. (App. 8-18) Prior to this failure, his 
brakes had functioned properly. (App. 10) The point of 
collision was approximately the center of the intersection 
of Defense Highway and 48th Street. (App. 8) Complaint 
was filed August 10, 1945, the case was tried to a jury and 
resulted in verdict and judgment for the plaintiff in the 
sum of $7,500.00 (App. 6). Motion for new trial was duly 
filed and overruled (App. 6-7). It is from the judgment that 
this appeal is taken. Appellee, during some portions of his 
life, went under the name of Jesse B. Harrison, and he 
testified that during the period of time he went under said 
name he never had any difficulties of any sort with the law. 
(App. 15-16.) Counsel for appellant was denied the right to 
cross-examine appellee on that point (App. 20). Appellee 
was injured personally, and his car was also damaged 
(App. 18). He testified that he had $50.00 deductible in¬ 
surance, and that the insurance company took care of the 
rest of the bill (App. 18). 

STATUTES AND REGULATIONS. 

The pertinent portion of statutes is contained in Ap¬ 
pendix 21 and no regulations are involved. 

STATEMENT OF POINTS. 

1. Appellant’s motion for a new trial should have been 
granted because of the refusal of the Court to grant the 
motion for directed verdict at the close of appellee’s case. 

2. The Court’s refusal to grant appellant’s Instruction 
No. 3 was error. 
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3. The Court erred in refusing to allow counsel for ap¬ 
pellant to cross-examine appellee with respect to appellee’s 
statement in his direct testimony that he never had any 
difficulties of any sort with the law when he went under the 
name of Jesse B. Harrison. 

4. The Court erred in admitting testimony with respect 
to plaintiff’s property damage in excess of $50.00, and in 
instructing the jury to consider such sum as would reason¬ 
ably compensate plaintiff for damages to his property. 


SU1 


iWi 


[ARY OF ARGUMENT. 


1. The Court was in error in overruling the motion for 
a new trial because at the conclusion of appellee’s case, and 
even at the conclusion of the entire case, there was no evi¬ 
dence of negligence on the part of appellant. 

2. There was sufficient evidence to warrant an instruction 
with respect to contributory negligence, and the Court erred 
in overruling appellant’s Instruction No. 3. 

3. The Court erred in not permitting appellant’s counsel 
to cross-examine appellee with respect to a statement made 
by appellee on direct examination. 

4. As appellee testified that an insurance company paid 
all above $50.00 on the repair of his car, it was error to per¬ 
mit the jury to consider the entire damages to appellee’s 
car. 

ARGUMENT. 


1. There was no Evidence Showing That Appellant was 
Negligent, and Therefore Appellant’s Motions for a Di¬ 
rected Verdict and for a New Trial Should Have Been 
Granted. 


At the conclusion of appellee’s case appellant’s counsel 
moved for directed verdict, and in the motion for new trial 
again submitted that the Court erred in refusing to grant 
the motion for directed verdict. Both motions were de¬ 
nied. This was error, as there was no evidence of negli¬ 
gence on the part of appellant. The only testimony with 



4 


respect to how the accident happened was from the Ups of 
the appellant, which testimony may be summarized as fol¬ 
lows (App. 8-11 inch): 

Appellant was driving around fifteen to eighteen miles 
an hour just before reaching the intersection. He had used 
his brakes previously and they had worked all right. When 
about fifteen feet from the intersection he tried to use his 
brakes and they did not function—the brake pedal went to 
the floor board with very little effect. He tried it twice and 
still it did not have any effect on stopping it, and by that 
time the car was all the way out in the intersection. The 
collision occurred about half way across 48th Street, and 
when the rear of appellant’s car was about seven feet into 
the street. After the collision, appellant’s car continued 
across Defense Highway about fifteen feet beyond the 
curb. (Appellee’s version (App. 16-18) corroborates this). 

From this statement there is certainly no evidence of 
negligence, and by refusing to grant appellant’s motion, 
the Court permitted the jury to speculate. 

In Pvhr v. Chicago & N.W.R. Co., 171 Wis. 154,176 N.W. 
767, the Court said: 

“If he approaches with the intention to stop before 
reaching the track, and, upon seasonable effort so to do, 
dicovers for the first time that his brakes are ineffec¬ 
tive, and, because of such condition, he can not avoid 
going upon the pathway of an approaching train, he 
is not guilty of negligence.” 

“• * * Failure of brakes to operate makes only a 
prim a facie case, which the driver may defend by show¬ 
ing proper inspection and sudden failure without 
warning.” Sothoron v. West , 180 Md. 539-543. 

This aspect of the case is analagous to Cohen v. Petty, 
62 D. C. App., 187, 65 Fed. 2d 820, in which this Court said 
at page 821: 

“In the present case the positive evidence is all to 
the effect that defendant did not know, and had no rea¬ 
son to think he would be subject to an attack such as 
overcame him. Hence, negligence can not be predi- 
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cated in this case upon defendant’s recklessness in driv¬ 
ing an automobile, when he knew, or should have known, 
of the posibility of an accident from such an event as 
occurred. 

“As the plaintiff wholly failed to show any actionable 
negligence prior to the time the car left the road, or 
causing or contributing to that occurrence, and as the 
defendant’s positive and uncontradicted evidence 
shows that the loss of control was due to defendant’s 
sudden illness, it follows the action of the lower court 
was right. Even if plaintiff’s own evidence tended 
more strongly than it does to imply some act of neg¬ 
ligence, it would be sufficient to sustain a verdict and 
judgment upon proof such as the defendant offered 
here of undisputed facts, for in such a case the infer¬ 
ence must yield to uncontradicted evidence of actual 
events.” (Italics supplied). 

2. The Court Should Have Permitted the Question of Con¬ 
tributory Negligence to be Considered by the Jury, Un¬ 
der Proper Instructions. 

Appellant’s Instruction No. 3 raised the question of con¬ 
tributory negligence. Both the proposed instruction and 
the question of contributory negligence were rejected by 
the Court on the theory that there was nothing in the evi¬ 
dence to support such instruction. Appellee’s attorney, in 
his remarks to the jury, stated: 

“It certainly was not Mr. Bass’ fault. There is no 
question of contributory negligence involved in this 
case, none whatever. The only question is, was the 
defendant negligent?” (App. 15) 

Discussion with respect to this question was had at some 
length (App. 11-15 incl.) The question of contributory 
negligence, like the question of primary negligence, is, in 
the main, based upon the testimony of one of the parties. 
Appellee testified, in substance: 

He was the fifth car in the traffic line, going in the neigh¬ 
borhood of fifteen miles an hour; it was very slow. The 
four-wheel brakes on his car were in perfect working con- 
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dition. The fourth car made a right turn into 48th Street. 
He pulled to the left to pass and when approximately one- 
half to two-thirds of the way through the intersection 
“blacked out” (App. 16-17). 

“It is a familiar principle of Maryland practice 
that a prayer seeking to take the case away from the 
jury on the ground of total failure of evidence to sup¬ 
port the plaintiff’s case will not be granted if there is 
any evidence, however slight, legally sufficient as tend¬ 
ing to prove it, that is to say, competent, pertinent, and 
coming from a legal source, but the weight and value 
of such evidence will be left to the jury. 

“Where there is a conflict of evidence as to material 
facts relied on to establish contributory negligence, 
or the act is of such a nature that reasonable minds, 
after considering all the circumstances surrounding 
the happening of the accident, may draw different con¬ 
clusions as to whether it constituted contributory negli¬ 
gence, it is not for the Court to determine its quality 
as a matter of law, but it is for the jury to pass upon 
it.” Crunkilton v. Hook, 42 A. 2d. 517. 

“Where a reasonable inference can be drawn that 
there was contributory negligence on the part of the 
plaintiffs, it is the duty of the trial Judge to leave this 
question to the jury.” Mitchell v. Dowdy, 42 A. 2d. 
717. 

Further on this question of the province of the Court 
and jury is the case of Farmer v. School District, 117 Wash. 
278,17 Pac. 2d. 899,115 A.L.R. 1171, where the Court said: 

“It is next contended in behalf of Farmer and wife 
that the trial court erred to their prejudice in giving 
to the jury the following instruction: ‘Even though you 
find from the evidence in this case that the School Dis¬ 
trict or its driver was negligent in one or more of the 
particulars charged in the complaint, yet if you further 
find from the evidence that after the plaintiffs saw the 
school bus in the act of making the turn, plaintiffs, 
in the exercise of ordinary care and diligence on their 
part, could have stopped, slowed down or turned their 
car in time to have avoided the accident and failed to 




7 


do so, then under such circumstances the plaintiffs can¬ 
not recover and your verdict must be for the defend¬ 
ant. f 

“It is argued that there is no evidence warranting 
the giving of this instruction. We think there is. There 
was evidence that the Farmer car, as well as the bus, 
was moving at a very moderate rate of speed just be¬ 
fore the accident; that the Farmer car could have been 
stopped within about twenty feet distance; That 
Farmer saw the bus commence to turn when he was to 
its left, and some distance to its rear; that the driver 
of the bus gave a timely hand and arm signal of his 
intention to turn, continuously, for a distance of at 
least one hundred feet before he commenced to turn; 
and that Farmer saw, or by proper attention should 
have seen, that signal approximately during the whole 
of that distance of the driving of the bus and his own 
car. We conclude that it was for the jury, and not for 
the court, to decide as to whether or not Farmer could 
have avoided the accident, and that this instruction 
correctly submitted that question to the jury.” 

See also the headnote by Redick, District Judge, in Dolan 
Fruit Co. v. James C. Davis, 196 N.W. 168, 32 A.L.R. 107: 

“When an allegation of contributory negligence is 
supported by any competent testimony, or the evidence 
warrants an inference thereof, it is error for the court 
to refuse to instruct the jury upon the law relating 
thereto.” 

In Grenfeld v. Hook, 177 Md. 116, 8 Atl. 2d. 888, 136 
A.L.R. 1485, which is a Maryland case involving an accident 
between a car on a so-called “favored” highway with a car 
on an “unfavored” highway, the Court said: 

“As pointed out in Carlin v. Worthington, supra, 
that does not mean that the traveller on the favored 
highway has an absolute, unqualified and complete right 
of way at all times and under all circumstances over 
persons who have lawfully entered the street, nor that 
he can proceed thereon in blind indifference to the 
danger to which his progress may expose others. There 
are many situations in which the driver of an auto- 
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mobile entering a favored from an unfavored highway 
may without negligence be endangered by traffic over 
and along the same; dense fog may make it impossible 
for him to discover approaching cars, a child unex¬ 
pectedly coming into the highway may cause him to 
stop or to go on, or some defect in the motor, the 
brakes, or the steering gear of his automobile may pre¬ 
vent his controlling it, or curves or grades may prevent 
him from seeing approaching traffic. So where a travel¬ 
ler on a favored highway knows or should know that 
his progress will endanger a traveller entering the 
same from a restricted highway, he must exercise rea¬ 
sonable care to avoid injuring him.” (Italics supplied) 

3. Appellant Should Have Been Permitted the Right to 
Cross-Examine Appellee, as Hereinafter Indicated. 

The Court should not have prevented appellant’s coun¬ 
sel from cross-examining appellee. 

Appellee’s testimony on direct examination was (App. 
15-16): 

“Q. * * * When you came to Washington, what 
name did you use? 

“A. I went under the name of Jesse B. Harrison. 

“Q. Now, during the period of time when you went 
under the name of Jesse B. Harrison, did you ever have 
any difficulties of any sort with the law? 

“A. No, sir. 

“Q. Were you ever convicted of any crimes? 

“A. No, sir.” 

On cross-examination, appellant’s attorney was prepared 
to show (App. 19-20) that appellee had had difficulties with 
the law when living under the name of Harrison, and was 
prepared to show that his testimony on direct examination 
was false. The purpose of this cross-examination was to 
attack appellee’s credibility as a witness. The proffered 
questions were material for that purpose. The subject- 
matter of the examination was opened by appellee’s coun¬ 
sel. There can be no doubt of the right, under such cir¬ 
cumstances, to cross-examine the appellee, and the rule is 
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even extended to the proposition that “one who has brought 
out improper testimony on the examination in chief of his 
witness can not complain of the cross-examination of the 
witness on the same subject”. 70 C.J. 642, Par. 810. Cer¬ 
tainly the jury had the right to know whether appellee was 
telling the truth in his reply to his counsel. This refusal 
of the Court to permit cross-examination of appellee on this 
issue was plainly erroneous and prejudicial. 

In Ewing v. U. S., 77 TJ.S. App. D. C. 14,135 Fed. 2d. 633; 
certiorari denied, 318 U.S. 776, 87 Law. Ed. 1167, re-hearing 
denied 318 U.S. 803, 87 Law. Ed. 1167, this Court said: 

“It is also true * # * that a witness may be cross- 
examined as to facts tending to show bias for or against 
a party, or his willingness to be unscrupulous in giving 
testimony, for impeachment purposes” # * *; and “In 
other words, he would ignore the fact that the witness 
has testified. That makes all the difference in the 
world. It makes admissible facts, both concerning 
which the witness speaks and concerning which he does 
not speak, for impeachment purposes The mere fact 
the matter is offered for impeachment does not make it 
‘collateral’. Nor does the fact alone that the witness 
speaks concerning it make it not so. But when it goes 
to challenge directly the truth of what the witness has 
said in matters crucial or material to the issues on trial 
by no process of reason can it be held ‘collateral’ ”. 

The best exposition on the question of limitation of cross- 
examination we have found is contained in Lindsey v. 
United States , 77 U. S. App. D. C. 1, 133 F. 2d 368, where 
this Court says: 

‘ ‘ The efficacy of cross-examination as a test of the de¬ 
pendability of testimony is too well understood to re¬ 
quire extensive explanation. Evidence supplied through 
the lips of witnesses is subject to the possible infirmi¬ 
ties of falsification or bias and the inaccuracies which 
flow from fallibility of human powers of observation, 
memory, and description. * * * It is often stated that 
the control of cross-examination is within the discre¬ 
tion of the trial judge, but it is only after a party has 
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had an opportunity substantially to exercise the right 
of cross-examination that discretion becomes opera¬ 
tive. 

“In respect of such things as needless protraction, 
conduct of an examination in a manner unfair to a 
witness, undue inquiry into collateral matters to test 
credibility, and the like, cross-examination is properly 
within the discretion of the trial judge, and there can 
be no reversal except for abuse. But the distinction be¬ 
tween limitation of cross-examination in such respects 
and denial of the right of cross-examination is clear 
and well established. * • # 

“Cross-examination of a witness is a matter of right. 
The Ottawa, 3 Wall. 268, 271, 18 L. Ed. 165. Its per¬ 
missible purposses, among others, are * * * that 

facts may be brought out tending to discredit the 
witness by showing that his testimony in chief was un¬ 
true or biased.” 

The very recent case of J. E. Hanger, Incorporated, et 
al., v. United States, No. 9306, decided by this Court Janu¬ 
ary 27, 1947, clearly demonstrates the error of the Court 
below in this case. 

4. The Insurance Company Which Paid the Damages to Ap¬ 
pellee’s Car in Excess of $50.00 was Subrogated to 
Appellee’s Claim to That Extent, and Not Being a Party 
to the Suit, it was Error to Instruct the Jury to Con¬ 
sider Such Sum as Would Reasonably Compensate 
Plaintiff for the Damages to His Property. 

Appellee’s claim for damages to his property is $414.70 
(App. 3). He testified that he paid $50.00 of the amount, 
as he had $50.00 deductible insurance, and the insurance 
company itself paid the rest of the bill (App. 18). In the 
charge to the jury the Court (App. 21) permitted the jury 
to consider, in fixing the amount of the award, such sum 
as is equal to the amount necessarily expended to repair 
the property. 
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In Sisson v. Hasset, 155 Misc. 667, 280 N.Y.S. 148, it was 
held that an insurer which had issued a deductible collision 
policy, and had paid the insured the amount of the dam¬ 
age to his automobile, less $50, which by the terms of the 
policy was deductible, was, to the extent of the payment, 
subrogated to the insured’s right against a third party al¬ 
leged to be liable for the damage, whether or not the policy 
contained a subrogation clause; and accordingly that the 
insurer was a necessary party to an action by the insured 
against the alleged tort-feasor. See also annotation in 
54 A.L.R. 1454, and 105 A.L.R. 1431. 

CONCLUSION. 

The Trial Court should have granted appellant’s mo¬ 
tions for directed verdict and for new trial. The refusal to 
permit the issue of contributory negligence to be considered 
by the jury under proper instructions was error. The de¬ 
nial of the right of cross-examination of the appellee was 
highly prejudicial to appellant’s case, and the Trial Court’s 
refusal to permit the cross-examination was an abuse of 
discretion. Damages to appellee’s car, above $50 was im¬ 
proper. The judgment should be reversed. 

Respectfully submitted, 

Walter M. Bastian, 

Albert F. Adams, 

1029 National Press Bldg., 
Washington, D. C., 

Attorneys for Appellant . 
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L 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

1 Filed Jun 41945 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29212 

Elon Bass, 5409 Powhatan Road, Riverdale, Maryland, 

Plaintiff , 

v. 

Fbeddie H. Austin, 1640 6th Street, N. W., Washington, 

D. C., Defendant 

Complaint 

(For damages for negligent operation of a taxicab) 

1. This is an action of a civil nature in tort to recover 
damages caused by the negligent operation of a taxicab, 
and the amount in controversy exceeds the sum of Three 
Thousand dollars ($3000.00). 

2. The plaintiff is a citizen of the United States and 
brings this action in his own right. Defendant is a citizen 
of the United States, a resident of the District of Columbia 
and is engaged in the transportation of passengers for hire 
by taxicab in the District of Columbia and State of Mary¬ 
land. 

3. On, to-wit, the 22nd day of February, 1945, plaintiff 
was operating a motor vehicle in an easterly direction on a 
through highway in the State of Maryland, known as the 
Annapolis Road, in the vicinity of 48th Street, in Bladens- 
burg, Maryland, in a lawful and prudent manner; the de¬ 
fendant was the owner and did cause to be operated about 
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said defendant’s business a taxicab which was being driven 
in a northerly direction on said 48th Street; that said taxi¬ 
cab of the defendant was then and there negligently and 
carelessly driven, driven at a fast and excessive rate of 
speed, failed to slow down for the intersection, failed to 
stop at the Stop sign controlling traffic on 48th Street, and 
that the operator of said taxicab failed to keep a proper 
look-out and to keep said taxicab under proper control, and 
at the time of the accident, said taxicab of the defendant 
was in a faulty condition in that it had faulty and 
2 defective brakes, all in violation of the laws and regu¬ 
lations of the State of Maryland then and there in 
force, and by reason whereof said taxicab of the defendant 
was negligently driven into and violently collided with the 
motor vehicle of the plaintiff. 

As a result, plaintiff suffered severe and painful injuries, 
including traverse fractures involving the third and fourth 
metatarsal bones, with fragmentation of the fractured 
bones; contusions and bruises of the right cheek, right eye 
and about the face; four lacerations of the left leg; con¬ 
tusions and injuries to the chest; concussion of the brain 
and severe shock to the nervous system and other injuries; 
caused plaintiff to suffer great pain and nervous and mental 
shock, and plaintiff will continue to so suffer in the future; 
plaintiff will suffer some permanent disability as a result 
of said injuries; plaintiff has been prevented from transact¬ 
ing his business, has lost earnings therefrom and has in¬ 
curred expenses for medical and nursing care and will in 
the future incur additional expenses for medical and nurs¬ 
ing care, all to his damage in the sum of $50,000.00 (Fifteen 
Thousand Dollars ($15,000.00), -f- $414.70 property dam¬ 
ages & $270.00 loss of use. 
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Wherefore, plaintiff demands judgment against the de¬ 
fendant in the sum of $50,000.00 (Fifteen Thousand Dollars 
($15,000.00)) and costs. 

R. Logan Hollo well 
Warren E. Magee 
720 Munsey Bldg. 
Washington, D. C. 
Attorneys for Plaintiff 

Of Counsel 

Magee, Beedy & McGovern 


Demand For Jury Trial 

The plaintiff demands a jury trial of the above-entitled 


action. 

Warren E. Magee 

* • 

3 

*•#*** 

Filed Sep 1 1945 


Answer. 


For answer to the complaint in the above cause defendant 
says: 


First Defense 


The complaint fails to set forth an action under which 
relief can be granted. 

Second Defense 

1, 2. The allegations of paragraphs one and two of the 
complaint are admitted. 

*3. The allegations of paragraph three of the complaint 
are denied. 

Third Defense 

Defendant states that the plaintiff’s negligence was the 
proximate cause of the injuries complained of. 


i 
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Fourth Defense 

Defendant states that the plaintiff’s negligence contrib¬ 
uted to the injuries sustained by him. 

Walter M. Bastian 
Attorney for Defendant 
National Press Building 

******** 

52 Filed Mar 28 1946 
Defendant’s Instruction Number 3. 

You are instructed that if the plaintiff Bass knew or by 
the exercise of ordinary care should have known that the 
Austin car had entered or was entering upon the Defense 
Highway from 48th Street, he was under a duty to exercise 
reasonable care to avoid striking the Austin car and if he 
could by the exercise of such care, with the means at his 
command do so, and he failed to do so he would be negligent. 

Denied. Ex. noted Acct. Maryland Decisions and no 
evidence upon which it could properly be applied. 
******** 

53 Filed Mar 28 1946 

Verdict and Judgment. 

This cause having come on for hearing on the 19th day of 
March, 1946, before the Court and a jury of good and 
lawful persons of this district, to wit: James W. Welch, 
Ralph M. Rhoderick, Edmund J. Whims, James A. Barry, 
Gertrude M. Nicholson, Joseph G. Stein, Oscar J. Seyfried, 
Claude W. Wassells, Edna D. Pierce, William A. Eddy, 
Charles H. Evans, Timothy P. Finnegan, who, after 
having been duly sworn to well and truly try the issues 
between Elon Bass, plaintiff, and Freddie H. Austin, de¬ 
fendant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 28th day of March, 
1946, that they find the issues aforesaid in favor of the 
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plaintiff and that the money payable to him by the defend¬ 
ant by reason of the premises is the sum of Seven Thousand 
Five Hundred Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven Thousand Five Hun¬ 
dred Dollars, together with costs. 


By 


Charles E. Stewart, Clerk, 
By George A. Watts, 

Deputy Clerk. 


direction of 

Justice Morris. 


###***•• 

54 Filed Apr 6 1946 

Motion for New Trial. 

Comes now the defendant by his attorneys and moves the 
Court to vacate and set aside the verdict of the Jury and 
vacate and set aside any judgment entered thereon and 
grant a new trial and for reasons in support thereof says: 

1. The Court erred in not granting defendant’s motion 
for a directed verdict at the conclusion of plaintiff’s case. 

2. The Court erred in refusing to grant defendant’s In¬ 
struction Number 3. 

3. The Court erred in removing the question of contribu¬ 
tory negligency from consideration by the Jury. 

4. The Court erred in admitting testimony with respect to 
plaintiff’s property damage in excess of $50.00 and in in¬ 
structing the Jury to consider such sum as would reasonably 
compensate plaintiff for damages to his property. (Defend¬ 
ant’s Instruction Number 11) 

5. The Court erred in not permitting the plaintiff to be 
interrogated concerning difficulties with the law, not amount¬ 
ing to convictions, during the period of time when he went 
under the name of Jessie B. Harrison. 
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6. For such other and further reasons as will be presented 
to the Court at the hearing of this motion. 

Walter M. Bastian 
Albert F. Adams 
Attorneys for Defendant 
National Press Building 
Washington 4, D. C. 

*#*••*** 

55 Filed May 16 1946 

Order Overruling Motion for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by defendant, for a new trial, it is this 16th day of May, 
1946, ordered that said motion be, and the same is hereby 
overruled. 

Charles E. Stewart, Clerk. 

By George A. Watts, Deputy Clerk. 

By direction of 

Justice Morris. 

***##*## 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

9 Freddie Howard Austin, the defendant herein, 

*••****’#•••• 
Direct Examination 

By Mr. Magee: 

##*##**« 

12 Q. Now, where, in the intersection did the two cars 
collide, Mr. Austin? A. Well, this is 48th Street? 

Q. Yes, this is 48th Street and here is the stop sign, and 
Mr. Bass testified he was coming along here (indicating). 
A. The front end of my car had got out into the intersection 
about, I would say an estamate of 7 feet. 
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13 Q. About 7 feet? A. That is right. And his car 
hit from the center of my left door to the front end. 

Q. You got 7 feet out into the intersection and the col¬ 
lision occurred about your front door? Would that be your 
left or right front door? A. Left front door. 

Q. And where, with respect to the center of the inter¬ 
section could you tell us that the collision took place? A. 
Where? 

Q. Yes. Where in the intersection did you actually col¬ 
lide? A. Well, I will show you. I got about 7 feet out in 
the intersection when it happened. 

Q. Seven feet in the intersection? 

The Court: Yes, he has described one part of it. 

By Mr. Magee: 

Q. You say you got seven feet out into this intersection 
when you went by this stop sign? A. That is right. 

Q. How far did Mr. Bass get out there? A. He had got 
far enough to reach me. I was driving along the right side 
of the street. 

Q. In other words, he would have had to come over half¬ 
way across the intersection in order to reach you if you were 
driving in your right lane as you say you were. A. I 
was driving about the middle lane. 

14 Q. About the middle lane. The middle of the 
street, you would say? A. Practically. 

Q. You were practically in the middle of the street? A. 
That is right. 

Q. Then would it be a fair estimate to say that the col¬ 
lision occurred about in the middle? A. Something like 
that. 

Q. In other words, he got half way across the intersec¬ 
tion, or across the street, and you got 7 feet out there? A. 
That is just about right. 

Q. And that is where the accident happened, and you 
came together? A. That is right. 

Q. You testified that his car ended up, I believe, some 
seven feet down the street from this intersection? A. Yes, 
but I said six. 
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Q. And about three feet from the curb? A. That is right. 
Q. Where did you end up? A. I ended up across the 
Highway, I would say an estimate of about from 12 to 15 
feet across the north side of Defense Highway. 

Q. By “across it,” did you mean you completely left the 
Highway and went 12 or 15 feet in that lot that is over 

15 there on the corner? A. Something like that. 

• ••#•••• 

16 Q. And you also told him that you had bad brakes 
and that was the reason you couldn’t stop? A. I 

didn’t say I had bad brakes. I said the brakes failed. 

Q. The brakes failed? A. They won’t bad before the 
accident. I mean I hadn’t noticed them bad. 

Q. You hadn’t noticed them bad, but they failed just at 
this time? A. That is right. 

• #•*•••• 

17 Q. Now, how fast were you going when this hap¬ 
pened? A. Well, I would give an estimate of from 

around 15 to 18 miles per hour. 

Q. Fifteen to 18 miles per hour, when it happened? A. 
Something like that. 

*••••••• 

20 Cross-Examination 

By Mr. Adams: 

XQ. You say, Mr. Austin, that Mr. Bass’ car was about 
six feet from the intersection ? A. That is right. 

XQ. Now, by six feet, what do you mean? From where to 
where on the intersection, to where on the car? A. His car, 
I will say, was about—you mean from where the accident 
happened? 

XQ. You can show it on the blackboard. 

The Court: You said it was six feet from the corner 
there. Now, what part of his car was six feet from that 
comer? 

The Witness: The rear. 
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By Mr. Adams: 

21 XQ. If this square here on the blackboard was the 
car, which is the front end and which is the rear end! 

Is this the front end or the rear (indicating) ? A. That is 
the rear end. 

XQ. So it was six feet from there? Now, you say that 
your car was seven feet into the intersection? A. That is 
right. 

XQ. Now, seven feet from where? A. From about the 
rear. The rear was that far up into the street. 

XQ. The rear of your car was seven feet from here (indi¬ 
cating) ? A. That is right. 

XQ. Then your car stretched from the rear forward to the 
front. 

Now, you testified that you had been driving out in Mary¬ 
land. Had you made any stops ? A. Yes, I had. 

XQ. Did you use your brakes to stop? A. Yes, I did. 
XQ. How did they work? A. All right. 

XQ. They worked all right on those stops? A. That is 
right. 

22 XQ. When was the first time you realized that 
the brakes were not functioning? A. Well, when I 

got about, say, 15 feet of the intersection. 

XQ. Of what intersection? A. Where we had the ac¬ 
cident. 

XQ. That was the first time that you knew or realized 
that the brakes were not functioning? A. That is right. 

XQ. What happened, then, with respect to the brakes ? A. 
Well, I applied my brakes and it went all the way to the 
floor-board. 

XQ. Went all the way to the floor-board? A. That is 
right. 

XQ. Was there any braking action at all? A. Very little. 
So I tried it twice and it still didn’t have any effect on 
stopping it, and by that time I was all the way out in the 
intersection. 
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XQ. You were all tlie way out into the intersection? A. 
That is right. 

XQ. And your car went from where it was struck on over 
and how many feet did you say it went over the curb ? A. 
I would say around 15 feet. 

XQ. Around 15 feet beyond the curb? A. From about 
12 to 15 feet. 

• •#**••• 

25 The Court: Any criticism of defendant’s prayer, 

No. 3? 

Mr. Magee: I don’t think this correctly states the law 
here, Your Honor. This instruction is drawn on the theory, 
for example, that the Austin car was entering the Highway 
when we continued to drive along Defense Highway. It 
does not say when or where. 

And the mere fact that we might have avoided this—I 
don’t know. This is going to drag us into last clear chance 
the way this is drawn, because it ends up by saying that he 
was under the duty to exercise reasonable care to avoid 
striking the Austin car and, if under the circumstances 
he did not exercise reasonable care their verdict must be 
for the defendant. 

Well, that covers a pretty broad field. 
**#*#*#• 

28 The Court: What is wrong with this? 

“You are instructed that if the plaintiff Bass knew, 
or by the exercise of ordinary care, should have known 
that the Austin car had entered or was entering upon 
the Defense Highway from 48th Street, he -was under 
a duty to exercise reasonable care to avoid striking 

29 the Austin car and, if he could, by the exercise of 
such care and with the means at his command, do so, 

he would be negligent. ’ ’ 

I left out the word “failed.” 

“And if by the exercise of such care and with the 
means at his command, to do so ’ ’—that means to avoid 
striking—“and he failed to do so, he would be negli¬ 
gent.” 
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What is wrong with that. 

Mr. Magee: I don’t think, Your Honor, under the facts 
in this case, that there is any basis for giving that prayer. 
• **«***• 

40 Mr. Adams: Then by that construction in Mary¬ 
land if a person is driving on a favored highway he 

can just run into anybody. 

Mr. Magee: I wouldn’t think so. If you are traveling 
at the normal rate of speed and there is no evidence here of 
any excessive speed limit, the car was actually being oper¬ 
ated 15 miles an hour on a favored highway, and it gets into 
the intersection, and this car comes on in, and they have a 
collision. He is attempting to inject in that under those cir¬ 
cumstances Your Honor should give a charge which is 
contributory negligence. 

Where is the contributory negligence? What duty did 
he fail to keep with this man? 

Mr. Adams: He failed to stop. 

Mr. Magee: I concede we didn’t stop. 

Mr. Adams: And not hit him. That is all. 

The Court: Well, of course, that is not enough, but even 
under the rule you are arguing it for, there would 

41 have to be ample time in which he could stop and 
after he knew the car was there and he didn’t do it 

As you put it, it is almost one of the elements of last 
clear chance. 

Mr. Adams: That is right. 

The Court: Which I have held could be invoked as a 
matter of proximate cause without the peculiar conditions 
that classically apply in it. 

But I am not sure here that there is any evidence on 
which it is shown that after this man was in the intersection 
the plaintiff was in such a position that he could have 
avoided him. I mean there isn’t the slightest evidence of 
that. 

Mr. Adams: There is just this evidence, that he was 
driving at top speed, 15 miles an hour or less. 
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The Court: Yes. 

Mr. Adams: An automobile with four wheel brakes. The 
testimony puts the defendant’s car, the back of it, seven 
feet out into the intersection. 

Now, he could see, or he should be able to see. He is 
going—instead of his slow speed being an asset in his favor, 
it is against him. If he had been going faster—It is the 
same argument as last clear chance. If you are going up 
close to the speed limit you are in pretty good shape be¬ 
cause you cannot stop, but when you are down to 

42 a speed of around 15, and have four perfect brakes 
and he testified to that, that he had four perfect 

brakes on his car, then he should avoid the accident. 

If the exercise of reasonable care would have avoided 
it- 

The Court: I don’t follow you, though, because he was 
going 15 or 20 miles an hour. 

Mr. Adams: Less than 15, Your Honor, is what his testi¬ 
mony was. 

The Court: All right, less than 15 miles an hour, and he 
comes to this intersection. Up to that time there is nothing 
to show that he knows there is any car in there. 

Mr. Adams: That is right. 

The Court: He gets to the intersection and here admitted 
the driver of the other car slams his brakes on and it doesn’t 
do anything according to his story and he goes right out in 
the street, and before he gets seven feet from the rear of 
it, he is hit. 

Now, how in the world could a car approaching under 
those conditions have seen that and stopped? I mean, is 
there any evidence on which you can base the proposition 
that he could have seen it and didn’t stop? 

Mr. Adams: The other car was there. The accident 
would not have happened if it hadnt’ been there. The de¬ 
fendant’s car was there. He should have seen it. 

43 The Court: He wasn’t standing out in the middle 
of the street. 

Mr. Adams: He was coming around. 
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The Court: No, they hit. 

Mr. Adams: Remember this, that the evidence is that the 
whole front of the plaintiff’s car is what was injured, and 
the side of the defendant’s car. It was from the door for¬ 
ward, from the left door forward. The front of the plain¬ 
tiff’s car—it was not where two fronts came together. 

This plaintiff’s car struck the defendant’s car. 

The Court: There is no doubt about that, or at least I 
haven’t had any doubt about it, but of course if the de¬ 
fendant’s car was sitting there, standing still, out in the 
middle of the intersection, and this car came along, of 
course he should have seen it and called into play this, but 
here he is coming along and this man is coming along and 
they hit at a place where the front part of the defendant’s 
car has gotten beyond the front of the plaintiff’s car, but 
what is there in that situation to justify the inference that 
he saw or could have seen this car that just got at that point 
at the same moment he got at it? 

Mr. Adams: The distance out in the street. 

’The Court: How wide is this other street? 

Mr. Adams: He is out into it the distance of seven feet 
plus the length of his car. 

44 The Court: That is the defendant’s? 

Mr. Adams: Yes. It is about 12 feet plus seven 
from the curb that he is out in there. 

The Court: Yes. 

Mr. Adams: He has had an opportunity to see him 
coming that distance. 

The Court: How far in the intersection was the plaintiff? 

Mr. Adams: Well, the testimony is that it was between 
half and two-thirds of the way across at the point of im¬ 
pact. That was the plaintiff’s testimony. 

The Court: So he must have been well into the inter¬ 
section before this defendant even started into the inter¬ 
section? 

Mr. Adams: But he saw him coming, or he should have 
seen him coming. 
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The Court: But simply because you see a car coming, 
doesn’t mean you see it coming in time to do something 
about it. 

Mr. Adams: Well, isn’t that what the jury should deter¬ 
mine, whether he should or should not? 

The Court: Well, it is for me to determine whether 
there is any evidence in the case to justify that sort of 
instruction. 

I am going to deny it. Exception noted. 
******** 

45 Opening Argument on Behalf of Plaintiff. 

Mr. Magee: ******* 
******* 

Is it too much to ask under those circumstances that the 
verdict of this jury be against the defendant in this case 
who we say has admitted his negligence, this taxi operator 
who came in and caused this accident. It certainly was not 
Mr. Bass’ fault. There is no question of contributory 
negligence involved in this case, none whatever. The only 
question is, Was the defendant negligent. 
******** 

64 Elon Abraham Bass, the Plaintiff, was called as a 
witness in his own behalf 

******** 
Direct Examination 
By Mr. Magee: 

******** 

67 As a result of these experiences that you had had 
in North Carolina, when you came to Washington 

what name did you use? A. I went under the name of 
Jesse B. Harrison. 

Q. Now, you mentioned a time; how is your present 

68 registration for operating a taxicab in the District 
of Columbia, Mr. Bass? A. It is and has been for 

better than four years Elon A. Bass. 
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Q. Now, during the period of time when yon went under 
the name of Jesse B. Harrison, did you ever have any diffi¬ 
culties of any sort with the law ? A. No, sir. 

Q. Were you ever convicted of any crimes? A. No, sir. 

#*#*#••* 

70 Q. Directing your attention to the evening of 

February 22, 1945, when and where were you oper¬ 
ating that automobile? A. Well, I quit work and started 
home and I got in Maryland on Annapolis Road Highway, 
U. S. 50, I believe it is, just from Peace Cross at the rail¬ 
road. There was a freight train passing. I was the fifth 
car in line that stopped and waited on the train to pass, and 
after the train passed, we all proceeded on east and at 
coming to the intersection of 48th Street- 

Q. Pausing there for a moment, can you tell us whether 
or not there are any stop signs, or there were any stop 
signs at that time at that 48th Street intersection, and, if 
so, where were they? A. There is a stop sign at 48th Street 
intersection and the stop sign is about, oh, I would say, 
approximately six feet back from the intersection of the 
two roads. 

Q. Now, the stop sign controls what traffic? A. 48th 
Street traffic. 

Q. Are there any stop signs controlling traffic on 

71 the Defense Highway? A. No; there is not. 

Q. At that point? A. No, sir; there is not. 

Q. Now, proceed and tell us what you did from then on 
when you approached the 48th Street intersection? A. 
Well, as I said, I was the fifth car in line, and the fourth 
car in line of traffic went to make a right turn into 48th 
Street. I pulled over to the left and started to pass the 
car as he was turning in. 

Q. Just at that point: When you entered 48th Street 
were there any other cars in the intersection or not other 
than the car that you have described? A. Not that I could 
see. Not that I had any reflection of in any way. I did not 
see any lights. There was no reflection and nothing to indi¬ 
cate that there was a car there. 
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Q. Then tell the jury, please, what happened? A. Well, 
when I got into the intersection, everything -went black and 
I came to; the Fire Department’s ambulance was taking me 
out of the car and asking me was I hurt, and I said, “I 
am very bad hurt. ’ ’ 

*###**** 

73 Q. Before going to the police station, can you 
tell us anything about the location of the auto- 

74 mobiles after this accident? A. Well, the automobile, 
my car was, oh, I would say, approximately 10 feet 

east of the intersection and I would say the highway is ap¬ 
proximately 40 feet wide, and my car was on the north side 
of the street against the curb, and I would say approxi¬ 
mately 10 feet east of where the east side of the intersec¬ 
tion, or maybe 8 feet east of the intersection- 

The Court: I am frank to say, I can’t carry it in my 
mind. 

I don’t know what the directions of the two streets are, 
and it just doesn’t mean anything when you are talking that 
way. 

Mr. Magee: May we have this blackboard brought around 
here, Your Honor? 

The Court: Yes, indeed. 

• *#•*•*• 

75 Q. You were going, as I understand it, in an 
easterly direction. Now, how far through this inter¬ 
section did you get before this blacking out occurred that 
you have described to us? A. I would say approximately 

half to two-thirds of the way through the intersection. 

76 Q. Will you mark that where you think it is on 
there? A. Well, we will say along here somewhere 

(indicating). 

Q. Would you mark that with an X? 

(The witness marked on the blackboard.) 

Q. Now, after you returned and located the cars, where 
was your car after the impact? A. My car was sitting 
against the curb here. 
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Q. Can yon tell us approximately bow far from the point 
of impact the car was? A. Well, I would say it was ap¬ 
proximately 38 to 39 feet. 

Q. From the point of impact to this point? A. From the 
point of impact to this point (indicating). 

Q. Tell the jury, please, and locate on the map, where the 
taxicab operated by Mr. Austin after this accident? A. 
Well, the taxicab operated by Mr. Austin was over here in a 
vacant lot. 

Q. Mark it approximately where it was. A. Over here, I 
would say some 15 to 20 feet farther over the other side 
of the sidewalk, the curbs and all, in a vacant lot. 
*#####** 

77 Q. Mr. Bass, would you describe to us after you 
viewed your car where the damages were to your car? 

A. Well, the right front fender was smashed completely up 
against the side of the car. The front bumper was torn off 
of the car. The hood was twisted way over to the left side 
of the car. The left fender was twisted way around. The 
front of the frame of the car, about six inches of it was 
bent bad to the left. The whole front end was messed up. 
The radiator was, as I recall, busted. And I don’t 

78 recall what all was on it. 
#**#*•*• 

Q. I hand you a bill marked Plaintiff’s Exhibit No. 1, of 
Potomac Motor Sales, Inc., and ask you to identify that for 
us if you can. (Handing document to the witness.) 

79 A. Yes, sir; this is the bill that was received from 
the Potomac Motor Sales and Service when I got the 

car out of the garage. 

Q. Do you know what the total amount of this bill is? I 
notice there are three items here. A. No, sir, I don’t recall 
what the total amount of the bill was, as I had a $50 de¬ 
ductible insurance, that my part of the bill alone, and only 
signed for the $50, and the insurance company, itself, signed 
for the rest of the bill. 
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114 X-Q. Mr. Bass, Mr. Magee, in his opening re¬ 
marks, said that your speed at the time of this acci¬ 
dent was fifteen miles an hour. Is that right? A. It was 
something in the neighborhood of fifteen miles; it was very 
slow. 

X-Q. Very slow. A. As I said, we had stopped for the 
railroad approximately a block from there, and I was 
the fifth car in line and there was no car fast and I didn’t 
pass any car. 

X-Q. You figure you were not going over fifteen miles an 
hour at the time? A. No; I figure that fifteen miles would 
have been right about the top speed. I am sure it 

115 couldn’t have been missing it far. 

X-Q. You were driving a Hudson automobile? A. 

Yes, sir. 

X-Q. It had four-wheel brakes? A. Yes, sir; it does. 
X-Q. Your brakes were in perfect condition? A. Yes, 
sir; they was. 

X-Q. Had you tried them just before the accident, when 
you stopped for the railroad track? A. Yes, sir; I did stop 
for the railroad. 

X-Q. You knew they were in perfect working condition? 
A. Yes, sir; I did know that they were in perfect working 
condition. 

******** 

135 X-Q. Did you ever live at 115 C Street, N. E.? A. 
Yes, sir; I did. That is where I was living when I was 

arrested and sent back to North Carolina to finish my 
prison term. 

X-Q. Now, speaking about that, you were arrested on 
December 9, 1936, weren’t you? A. It was in December. 
As to whether it was the 9th, I wouldn’t say; whether it 
was the 7th, 8th, 9th or 10th. 

X-Q. Didn’t they charge you for pandering? A. I 

wouldn’t- 

Mr. Magee: Just a minute. 

Let me see your record, please. 

136 (A document was exhibited to Mr. Magee.) 
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Mr. Magee: I move that that be stricken, Your Honor. 
There is no conviction; nothing on that. It is improper. 

The Court: I don’t see where the fact that a person is 
charged with something is admissible in evidence. Is it? 

Mr. Adams: Your Honor, the plaintiff testified on direct 
examination, and I wrote it down very carefully, that he had 
no difficulty with the law when under the name of Harrison, 
and I think that we have a right to show every difficulty he 
had with the law under the name of Harrison. I am going 
to connect this up as Harrison. He testified he was living 
here as Harrison. 

The Court: Yes; I understand that. 

Mr. Adams: It is to attack the credibility of his testi¬ 
mony. I want to show every one of these infractions and 
charges. 

The Court: You are permitted, I think, undoubtedly, 
after his testimony, to show any infractions. The only 
question in my mind was with respect to charges where 
there were no convictions. 

His testimony may have been such as to justify that 
evidence, but that is the question that is in my mind, 
whether he has or has not. 

Mr. Adams: He said he had no difficulty with the 
137 law. 

If I may go on, I will show that they held him for 

a while. 

#**••••* 

140 The Court: Wait just a minute. What is your 
recollection of what he said, now, that opens that up? 

Mr. Adams: He said that he has had no difficulty with the 
law when under the name of Harrison. 

The Court: Now, in view of that, I will let you do this, 
and this is as far as I think I should let you go where there 
is no conviction or plea of guilty: I will let you interrogate 
Viitti j putting in your question that statement that you said 
he made, whether or not if by that he meant to say that he 
had not been arrested or charged with any other offenses. 
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166 Proceedings. 

168 Section 178(a) reads: 

“The driver of a vehicle shall come to a full stop as 
required by this article at the entrance to a through 
highway and shall yield the right-of-way to other 
vehicles approaching on said through highway.” 

And (b) reads: 

“The driver of a vehicle shall likewise come to a full 
stop in obedience to a stop sign and yield the right-of- 
way to the vehicle approaching on the intersecting 
highway as required herein, at the intersection where 
a stop sign is erected at one or more entrances thereto, 
although not be part of the through highway.” 

• •***•*• 

180 Charge to the Jury. 

******** 

185 you will consider in fixing the amount of the award, 

******** 

Such sum as will reasonably compensate said plain- 

186 tiff for damages to his property; what sum is equal 

to the amount necessarily expended to repair the 

property. 

• **»*•*• 
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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9401. 


Freddie H. Austin, Appellant , 
v. 

Elon Bass, Appellee . 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

Appellee feels that a Counter Statement of the case is 
necessary in order to bring before the Court the full 
factual situation concerning the accident involved in the 
case below. 

On February 22, 1945 appellee was operating his auto¬ 
mobile in the State of Maryland, on the Annapolis Road 
Highway, U. S. Route 50. As appellee approached the 
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Peace Cross at the railroad, there was a freight train pass¬ 
ing. Appellee was fifth in a line of cars that stopped and 
waited for the train to pass. After the train passed, all 
cars proceeded in an easterly direction and approached the 
intersection of 48th Street (Appellant’s App. 16). 48th 
Street intersects Route 50 but does not cross it, forming 
a “T” intersection (Appellant’s App. 6). There was a 
stop sign at the 48th Street intersection controlling traffic 
on 48th Street. This stop sign was approximately six feet 
back from the intersection. No stop signs controlled traffic 
on U. S. Route 50, which is also known as the Defense 
Highway and over which appellee in his automobile and 
five other drivers were proceeding in an easterly direction. 
Defense Highway is what is known as a favored or through 
highway in the State of Maryland (Appellant’s App. 16). 

Appellee was the fifth car to enter the 48th Street inter¬ 
section and as he entered the intersection, the fourth car 
ahead of him turned right into 48th Street. As appellee 
proceeded by 48tli Street, going some two-thirds through 
the intersection (Appellant’s App. 14) when, without warn¬ 
ing of any sort, a taxicab owned and operated by appellant 
swung around the car which had turned into 48th Street, 
came through the stop sign controlling traffic on 48th 
Street without stopping, without any application of brakes, 
without slowing down and collided -with the automobile of 
appellee, which was then well in the intersection (Appel¬ 
lant’s App. 16, 17). Appellee blacked out and became 
unconscious from the force of the collision (Appellant’s 
App. 17). 

Appellee’s automobile, by the impact, was driven across 
the highway which was approximately forty feet wide, to 
the far curb (Appellant’s App. 17). Appellant’s taxicab 
went fifteen or twenty feet beyond appellee’s automobile, 
over the side-walk, curbs and all, and came to a stop on a 
vacant lot on the opposite side of the street (Appellant’s 
App. 18). 

Appellee testified, and this fact was not disputed, that he 
was driving his automobile over the favored highway, far 
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under the speed limit, at approximately fifteen miles per 
hour (Appellant’s App. 19). His speed was very slow, 
having just stopped at the railroad crossing, which was 
only a block away (Appellant’s App. 19). As a result of 
this collision, appellee suffered severe and permanent 
injuries which have totally disabled him and which may 
result in the premature death of appellee. 

One completely disinterested witness testified at the trial 
below. His name was Harry William Brommer. Mr. 
Brommer testified that he was driving his automobile in 
the same direction as appellee on Defense Highway. Mr. 
Brommer was driving the automobile which was imme¬ 
diately in front of appellee’s car at the time of the accident. 
Mr. Brommer, as he approached the intersection of 48th 
Street, turned right into 48th Street (Appellee’s App. 25). 
As Mr. Brommer attempted to complete his turn into 48th 
Street, he saw appellant’s taxicab (Harlem Cab Asso¬ 
ciation) being operated on 48th Street (Appellee’s App. 
26). Mr. Brommer testified that there was a stop sign on 
48tli Street controlling traffic on that street. Mr. Brommer 
further testified that appellant's taxicab went on through 
the intersection without stopping at the stop sign and 
collided with appellee’s car which was then in the inter¬ 
section (Appellee’s App. 26, 27). The force of the col¬ 
lision knocked appellee unconscious. Mr. Brommer testi¬ 
fied that the taxicab of appellant was being operated on 
the left-hand side, that is, the wrong side, of 48th Street 
(Appellee’s App. 28). Mr. Brommer was afraid that 
appellant’s taxicab would have a head-on collision with his 
4 automobile and it was to avoid this collision that he 
stopped suddenly as he turned into 48th Street. When he 
stopped, the taxicab then went around his automobile on 
through the intersection and came into collision with the 
automobile of Mr. Bass on the Defense Highway. 

As a result of the collision, Mr. Bass’s automobile was 
severely damaged, the front end was demolished, the 
steering wheel was driven back into the driver and the 
floor pedals were “froze” (Appellee’s App. 29). The 
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damages to appellee’s automobile as a result of the collision 
totalled Four Hundred Fourteen Dollars and Seventy 
Cents ($414.70) (Appellant’s App. 3). 

The repairman employed by appellant to repair his 
Harlem taxicab was called as a witness and testified that a 
broken brake line, which was found in appellant’s taxicab 
after the accident, was caused by the accident . 

Appellant himself, when cross-examined by appellee’s 
counsel at the trial, 1 admitted that he was returning to 
"Washington after dropping a fare in Maryland. He Tvas 
returning over 48th Street, going in the direction of De¬ 
fense Highway. Appellant further stated that there was 
a stop sign on 48th Street, controlling traffic thereon at 
Defense Highway. Appellant admitted he did not stop 
at the stop sign, -went through the stop sign and had a 
collision with an automobile being operated on Defense 
Highway by appellee (Appellee’s App. 2, 3, 4). Appellant 
admitted telling a Maryland police officer at the scene of 
the accident, that he did not stop at the stop sign. Appel¬ 
lant also made a similar statement in the Precinct to the 
Prince George’s County Police. Appellant also admitted 
that he saw Mr. Brommer start to make a turn into 48th 
Street, that he saw Mr. Brommer stop as he made his turn, 
and it was about the time that Mr. Brommer made his turn 
that the accident happened (Appellee’s App. 4). 

Appellant’s counsel conceded below that appellee’s auto¬ 
mobile was half to two-thirds across the intersection when 
appellant’s taxicab shot over the stop sign (Appellant’s 
App. 14). 

Appellee suffered permanent injuries which have totally 
disabled him and which may result in his early death. That 
the verdict and judgment below are fair and just seems 
plain as no attack is made upon them in appellant’s Brief. 


l Under Rule 43(b) of the Federal Rules of Civil Procedure. 
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REPLY TO APPELLANT’S SU1 


ARY OF JUDGMENT. 


1. Appellee states that point 1 of appellant’s Brief, 
which argues that appellant’s Motion for a New Trial 
should have been granted, is without merit. 

2. Appellant’s contention that it was error to deny 

appellant’s proposed instruction No. 3 is unsound. The 

instruction was improperly drawn, had no evidence to 

support it and was contrary to the controlling law of 

Marvland. 

•» 


3. The Court below did not improperly restrict appel¬ 
lant’s counsel in his cross-examination of appellee. 

4. As appellant’s car was damaged to the extent of Four 
Hundred and Fourteen Dollars and Seventy Cents 
($414.70), the Jury should not have been charged that all 
appellant could recover was Fifty Dollars ($50.00). 


REPLY TO APPELLANT’S ARGUMENT. 

1. The Trial Court Properly Overruled Appellant’s Motions 
to Direct a Verdict and His Motion for a New Trial. 

Appellant argues that it was error not to direct a verdict 
in his favor. Hence he states a new trial should have been 
granted. In support thereof, he argues that there was no 
evidence of negligence on the part of appellant. A mere 
reading of our Counter-Statement of the Case will demon¬ 
strate the fallacy of that argument. The facts clearly show 
appellant’s negligence. The Jury’s verdict establishes that 
negligence. 

The facts briefly are, that appellant negligently drove his 
taxicab on the left-hand side of 48th Street toward Defense 
Highway. Defense Highway is a through or favored high¬ 
way in the State of Maryland. A stop sign controlled 48th 
Street traffic. 48th Street intersects but does not cross 
Defense Highway, forming a “T” intersection. As appel¬ 
lant carelessly drove his taxicab on the wrong side of 48th 
Street, he nearly had a head-on collision with the automo- 
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bile of Mr. Brommer, which was turning from Defense 
Highway into 48th Street. Appellant swerved, without 
applying his brakes, around Mr. Brommer’s car, shot 
through the stop sign controlling him, did not slow down, 
did not stop, and collided with appellee’s automobile then 
two-thirds of the way across 48th Street. Appellee’s auto- 
' mobile was travelling less than fifteen miles per hour 
(well under the speed limit) in a line of five cars travelling 
on Defense Highway (the favored highway) past 48th 
Street. 

Appellant’s only excuse was that his brakes were bad 
and failed to stop his taxicab. This is the usual excuse 
advanced by all drivers who fail to stop at stop signs. It 
taxes credulity. On this issue there was evidence by appel¬ 
lant’s repairman to the effect that the broken brake line 
discovered on appellant’s taxicab after the accident was 
caused by the accident. 

The law’s of Maryland controlling traffic at the time of 
; the accident required that appellant “come to a full stop 
# * * at the entrance to a through highway,” “come to a 
full stop in obedience to a stop sign and yield the right-of- 
w’ay to the vehicle approaching on the intersecting high¬ 
way” (Appellant’s App. 21). 

Further, it is the law of Maryland that the foregoing 
section of the Maryland Code “is mandatory, that it is the 
positive and imperative duty of a person driving an auto¬ 
mobile over an unfavored highway, when he approaches an 
intersection lawfully designated as a ‘boulevard’ or ‘stop- 
street’, to stop before entering the intersection, and having 
stopped, to exercise reasonable care and diligence to dis¬ 
cover whether traffic thereon is approaching the intersec¬ 
tion, and having entered the intersection, to yield the right 
of wray to such traffic, by permitting it to proceed without 
interruption and that duty persists throughout his 
passage across the favored highway.” 

Greenfeld v. Hook, 177 Md. 116, 8 Atl. 2nd 888. 
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Concededlv, appellant did not stop, went through the 
stop sign, after approaching the stop sign on the wrong 
side of the street, failed to yield the right of way to 
appellee, and after swerving around another car to avoid 
a head-on collision, collided, without warning, with 
appellee’s car then one-half to two-thirds through the 
intersection (Appellant’s App. 20). That such conduct 
constituted negligence needs no further argument. 

Appellant’s excuse and story that his brakes failed were 
submitted to the Jury for determination, under appropriate 
instructions of the Court, not questioned by appellant, that 
if the Jury believed appellant, such a failure of his brakes 
was not negligence (Appellee’s App. 24). The issue of the 
truthfulness of this excuse, having been thus submitted to 
a Jury, is resolved against appellant by the Jury’s verdict 
against him. Under the facts here involved, it is plain 
that the cases cited by appellant on this point are 
inapplicable. 

Accordingly, the Trial Court properly overruled appel¬ 
lant’s motions to direct a verdict and for a new trial. 

2. Appellant’s Contention That His Proposed Instruction 
No. 3 Should Have Been Included in the Charge Is 
Without Merit. 

Appellant’s Instruction No. 3 reads: 

You are instructed that if the plaintiff Bass knew 
or by the exercise of ordinary care should have known 
that the Austin car had entered or was entering upon 
the Defense Highway from 48th Street, he was under 
a duty to exercise reasonable care to avoid striking 
the Austin car and if he could by the exercise of such 
care, with the means at his command do so, and he 
failed to do so he would be negligent. 

First, the prayer is defectively drawn. Thus, it charges 
that if appellee should know that appellant “had entered” 
upon Defense Highway, he should avoid striking appellant. 
This aspect of the instruction is bad because all witnesses 
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(and appellee’s counsel so conceded—Appellee’s App. 20, 
Appellant’s App. 14) agreed that appellee, while travelling 
over a favored highway, arrived in the intersection first 
(while driving at a slow rate of speed, fifteen miles per 
hour or less) and traversed one-half or two-thirds of the 
intersection when the accident occurred. There is no duty 
upon the Court to grant such a fatally defective prayer. 

Sweeney v. Erving, 228 U. S. 233, 238. 

But let us meet appellant’s basic argument on the merits. 
He argues that appellee was guilty of contributory negli¬ 
gence and the Jury should have been so charged. In that 
connection, we say that the charge as a whole went as far 
as it should in appellant’s* favor, and a reading of the 
charge will so demonstrate (Appellee’s App. 21-25). 

The charge fully covered appellant’s theory that his 
brakes failed (Appellant’s App. 24) and that issue has been 
resolved under the Trial Court’s charge against appellant 
by the Jury’s verdict. 

Let us examine the evidence. It fails to show any act 
of negligence on the part of appellee. Appellee was driving 
slowly in a line of traffic over a favored highway in Mary¬ 
land. This line of traffic was moving at fifteen miles per 
hour or less. Appellee was fifth in line. The line of traffic 
at this slow and legal rate of speed passed an intersecting 
side street. Traffic on this side street was controlled by a 
stop sign. The fourth car in line turned into the side street. 
Appellee in the fifth car continued in the line of moving 
traffic and reached a point some two-thirds through the 
48th Street intersection. Suddenly a taxicab being driven 
illegally on the wrong side of 48th Street swerved around 
the car just turning into 48th Street from Defense High¬ 
way to avoid a head-on collision, did not slow down, did not 
stop at the stop sign and with no warning shot out into the 
favored highway causing a collision. 

On this state of facts what act of negligence is appellee 
guilty of? What duty has he violated that he owes to appel¬ 
lant? Concededly, appellee has violated no statute or reg¬ 
ulation of Maryland controlling traffic. No such violation 
is even argued in appellant’s Brief or was argued below. 
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Appellee, on the favored highway, has the right of way. 
Appellant must stop. When appellant entered the favored 
highway, he should have stopped and yielded the right of 
way to appellee. This aspect of the case is fully covered by 
the decision of Greenfeld v. Hook, 177 Md. 116,8 Atl. 2d 888, 
and the cases cited therein. 

We submit on the facts here involved and under the con¬ 
trolling Maryland law that appellee was not guilty of con¬ 
tributory negligence and it would have been erroneous to 
inject any such theory into the case. 

This point was fully argued and considered by the Court 
below. A reading by this Court of the discussion and the 
ruling of the Trial Judge will demonstrate the unsoundness 
of appellant’s contention (Appellee’s App. 13-21; Appel¬ 
lant’s App. 11-15). 

3. Appellant’s Contention That His Cross-Examination of 
Appellee Was Not Permitted is Inaccurate and 
Without Merit. 

Appellant argues he was not permitted to cross-examine 
appellee. He quotes six lines from the testimony out of its 
context and says he was prevented by the Court below from 
cross-examining appellee. 

We say appellant’s treatment of this aspect of the case is 
not accurate and highly misleading. We have printed in 
our Appendix the full testimony involved and the discus¬ 
sion between Court and counsel, which resulted in the Court 
below permitting appellant’s counsel to show through cross- 
examination what appellee meant by his testimony concern¬ 
ing difficulties of any sort with the law under the name of 
Jesse B. Harrison (Appellee’s App. 7-10). 

Thus, after a full discussion, appellant’s counsel cross- 
examined appellee as follows: 

By Mr. Adams: 

Q. Mr. Bass, you stated on direct examination that 
since you have been using the name of Harrison you 
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have had no difficulty with the law, or practically that; 
is that right? A. That was right. 

Q. Did you mean by that that you had not been ar¬ 
rested or convicted or had any trouble at all? A. I 
meant by that that I had not been convicted of anything 
and I did not think that a man was having trouble with 
the law if he was not convicted of any offense. 

Q. Now, that isn’t responsive to the question, the 
latter part of it isn’t. 

Did you intend by that to mean that you had had no 
trouble at all with the law? 

The Court: Ask it in the form that I said. 

By Mr. Adams: 

Q. Do you mean by that that you have not been ar¬ 
rested or charged with other offenses than those which 
you mentioned? 

The Witness: No, sir; I did not. 

By Mr. Adams: 

Q. Then there is the possibility of arrest and charg¬ 
ing with offenses under the name of Harrison? A. 
There is the possibility of arrest and a charge, but none 
of conviction. 

What more could appellant illicit by cross-examination ? 
He brought in arrests without conviction. Certainly he 
could show nothing more prejudicial than this! 

To suggest that the Court below prevented appellant 
from cross-examining appellee on such a record is un¬ 
founded. The Court acted well within its discretion in 
dealing as it did with this collateral matter and permitted 
appellant to go even further than he was entitled to on 
cross-examination. 

Lindsey v. United States, 77 U. S, App. D. C. 1, 133 
F. 2d 368. 
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4. Appellant’s Argument That Appellee Can Recover Only 
Fifty Dollars ($50.00) of the $414.70 Damage to His 
Car, Because Appellee Had a Collision Policy on His 
Automobile, is Without Merit. 

This argument is based upon the theory that the collision 
insurance carrier should be a party to this action. Hence, 
appellant argues that appellee cannot recover his actual 
loss, and may only recover Fifty Dollars ($50.00). We will 
discuss later the fallacy of this argument, which loses sight 
of the fact that appellee, not appellant, paid the premiums 
for the collision insurance involved. Under what rule of 
law should appellant reap the benefits of such insurance? 
He paid nothing for the insurance. Insurance is irrelevant 
in such a case. 

But aside from this argument on the merits, it was stip¬ 
ulated in the case below, rather than delay the trial and 
amend the pleadings (counsel for appellee below also hap¬ 
pened to be counsel for the collision carrier involved) to 
satisfy appellant’s formal argument, that should a judg¬ 
ment be obtained by appellee, the insurance carrier of ap¬ 
pellee, upon payment of the judgment, would furnish a full 
release to appellant. 

In such a situation, we are amazed at the argument of ap¬ 
pellant on such a trivial point. 

But on the merits we again submit that collision insur¬ 
ance is immaterial and irrelevant to any issue in this case. 

Thus, 25 C. J. S., Damages, Section 99, pp. 647-649, states 
the general rule as follows: 

The wrongdoer is not entitled to have the damages 
to which he is liable reduced by proving that plaintiff 
ha,s received or will receive compensation or indemnity 
for the loss from a collateral source, wholly independ¬ 
ent of him. Under this general rule, insurance in be¬ 
half of the injured person cannot be set up by the 
wrongdoer in mitigation of the loss. 

The general rule applies, whether the matter of in¬ 
surance is set up in mitigation in case of life, as ex¬ 
plained in the C.J.S. title Death, Sec. 114, also 17 C. J. 



12 


p. 1342 note 65-p. 1343 note 69, marine, motor vehicle, 
theft, or accident insurance. Except where the insur¬ 
ance has been kept up by the wrongdoer, or it is other¬ 
wise provided by statute, the general rule also applies, 
where the matter of insurance is set up in mitigation in 
case of damages by fire, although the action, to the ex¬ 
tent of the amount of the insurance, is prosecuted for 
the benefit of the insurance company. 

So, also, the damages generally cannot be mitigated 
or reduced by the fact that plaintiff has received, or is 
entitled to, compensation or benefits under the Work¬ 
men’s Compensation Act, the Federal Vocational Re¬ 
habilitation Act, or the Federal Employees Compensa¬ 
tion Act; or that he is entitled to, or receives, com¬ 
pensation out of a pension fund. (Italics ours). 

Numerous authorities are gathered in the foot-notes 
to this text supporting the rule that insurance, not paid for 
by the wrongdoer, cannot be used to mitigate damages. 

15 Am. Jr., Section 201, pp. 201-202 states the general 
rule in the following language: 

It is well settled that the damages recoverable for a 
wrong are not diminished by the fact that the party in¬ 
jured has been wholly or partly indemnified for his loss 
of insurance effected by him and to the procurement of 
which the wrongdoer did not contribute. This is 
equally true although the defendant was not guilty of 
any wrongdoing or negligence, if the law has made him 
liable for the injury in their absence. This rule is not 
affected bv the fact that the insurer is entitled to be 
subrogated to the rights of the insured as against the 
tort-feasor or to recover back from him the amount he 
recovers. The question of the rights to the proceeds 
of the recovery is a matter between the insurer or the 
insured; it constitutes no defense to an action for the 
damages caused by the wrong which must be brought in 
the name of the insured, although it might be for the 
use of the insurer. The reasons generally given for 
the rule are that the contract of insurance and the sub¬ 
sequent conduct of the insurer and the insured in rela¬ 
tion thereto are matters with which the wrongdoer has 
no concern and which do not affect the measure of his 
liability. The insurance is to be treated as a mere 
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indemnity and the insured and insurer are regarded as 
one person, so that payment by the insurer before suit 
brought cannot affect the right of action. The rule ap¬ 
plies in cases of accident insurance, insurance against 
loss from the payment of hospital bills, life insurance, 
and insurance against injury to, or the destruction of, 
property. 

Of the same character as insurance money proper 
are the sick benefits and other aids received from bene¬ 
fit societies, fraternal societies, and other organizations 
of that class. Benefits received by the plaintiff from 
a source other than the defendant and to which he has 
not contributed are not to be considered in assessing 
the damages. The same has been held true of compen¬ 
sation received by an employee from a benefit fund 
maintained by the employer. (Italics ours.) 

Numerous cases are likewise cited in the foot-notes to the 
text of this work supporting the rule that damages recov¬ 
erable for a wrong are not diminished by the fact that the 
party injured has been wholly or partly indemnified for his 
loss bv insurance. 

In any event, such an argument would be the basis of a 
remittitur only and not a ground for a new trial. 


CONCLUSION. 


In conclusion, it is respectfully submitted that all of ap¬ 
pellant’s argument are without merit and that the judg¬ 
ment in favor of appellee should be affirmed. 

Respectfully submitted, 


Of Counsel: 


Warren E. Magee, 

R. Logan Hollowell, 

720 Munsey Building, 
Washington, D. C., 
Attorneys for Appellee. 


Magee, Beedy, & McGovern, 
Munsey Building, 
Washington, D. C. 
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9 Mr. Magee: Your Honor, under the rules, I would 

like to ask Mr. Austin a few questions if I might 
please, by way of cross-examination. 

The Court: All right. 

Mr. Magee: Mr. Austin, will you take the stand? 
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Freddie Howard Austin. 

By Mr. Magee: 

Q. Would you give your full name, please, Mr. Austin? 
A. Freddie Howard Austin. 

Q. Where do you live, Mr. Austin? A. 1640 Sixth Street, 
Northwest. 

Q. You are the owner of a taxicab, Mr. Austin? A. That 
is right. 

. Q. What kind of a taxicab is it? A. You mean the com¬ 
pany? 

Q. Well, give us the type of cab itself and then the com¬ 
pany that you have it registered in. A. It is a ’41 Dodge, 
registered in Harlem. 

Q. Registered in the Harlem Cab Company? A. 

10 Yes. 

: Q. Now, Mr. Austin, was that the same cab that 

you had back in February of ’41? A. It is the same cab, 
yes. 

Q. Now, in February of 1941, in the evening, you had 
your taxicab out in Maryland; is that correct, sir? A. That 
is right. 

Q. You had taken a fare out to Maryland, had you not, 
sir? A. That is right. 

Q. And before you had this accident with Mr. Bass, you 
had dropped a fare off somewhere in Maryland, had you 
not? A. That is right. 

Q. And you were returning from dropping off that fare 
to Washington? A. That is right. 

Q. Just before this accident? A. That is right. 

Q. Now, directing your attention to this accident, there 
is a stop sign, is there not, on 48th Street facing you as you 
c'ame up 48th Street toward Defense Highway? A. There 
was. 

Q. There was a stop sign there? A. That is right. 

Q. And, as a matter of fact, you proceeded on up 

11 48th Street, and you didn’t stop at the stop sign, did 
you, sir? A. No, I didn’t. 


f 
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Q. You came on through the stop sign? A. That is right. 
Q. And had a collision with a car which was operated by 
the man you have seen here, Mr. Bass? A. That is right. 

Q. And as a result of that collision, Mr. Bass’ car was 
driven across the street and into the telephone pole on the 
far side? A. On which side? The north side of Defense? 

Q. On the far side, across the street, away from where 
you were driving. A. Not to my remembrance. 

Q. What is your remembrance, sir, of where it landed? 
A. His cab was stopped on the Highway. 

Q. Where abouts on the Highway? A. Well, I could 
show you nearer on there than I could say it in words. 

Q. All right, come down here and show us where you 
think Mr. Bass’s car was stopped. 

(The witness stepped down to the blackboard.) 

By Mr. Magee: 

Q. This is 48th Street, and this is Defense Highway. You 
have heard the testimony? A. Yes. 

12 Q. Your cab was coming out 48th Street, and here 
is the stop sign (indicating). 

Now, after the collision, where did Mr. Bass’ car end up? 
A. His cab ended up about, I should say along here (indi¬ 
cating). 

Q. How far down the street would you say? A. I would 
say about six feet across the intersection going east. 

Q. Six feet across this intersection (indicating)? A. 
That is right. 

Q. And how near the far side of the road was it? By far 
side, I mean the opposite side of the street. A. Well, about 
three feet from the other side. 

Q. Three feet from the other side, six feet down? A. 
That is right. 

• #*•••••■•* 

15 A. I went over there, I think, after the ambulance 
came. 
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Q. Had they taken Mr. Bass out of his cab yet, or was 
he still in there when you arrived at the scene? A. They 
just had gotten him out. 

?Q. Just got him out? A. That is right. 

Q. Did you say anything to him? A. No, I didn’t. 

Q. You said nothing? A. No. 

16 Q. Did you make any statement about not stopping 
at the stop sign to anybody there at the time? A. 
To who? 

Q. To anybody there at the time. A. I made one to the 
officer. 

Q. You told him you didn’t stop at the stop sign? A. 
That is right. 


Q. Now, there came a time when you went up to the police 
station out there at Prince Georges County after this acci¬ 
dent? A. That is right. 

Q. Did you make a similar statement there when you 
were in the precinct? A. Yes, I did. 

17 Q. And then there came a time when there was an 
actual hearing in the Police Court of Prince Georges 
County. Didn’t you make the same statement there? A. 
Same statement. 

Q. Now, just before this accident there was another car 
which had just about arrived at the 48th Street intersec¬ 
tion, wasn’t there, Mr. Austin? A. That is right. 

Q. And Mr. Brommer, whom you saw on the stand, drove 
that car, didn’t he? A. That is right. 

Q. He came and started to make a turn into 48th Street? 
A. That is right. 

Q. And then stopped? A. That is right. 

Q. Before he completed the turn? A. Yes. 

Q. And just about that time is when the accident hap¬ 
pened, is that correct? A. That is correct. 


18 Q. Did you make this statement in the police sta¬ 
tion when Mr. Bass was there? He was in the police 
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station when you made the statement about not stopping 
at the stop sign, wasn’t he? A. Yes, he was. 

Q. And he was there on the scene of the accident when 
the other statement was made? He had not left the scene 
of the accident when you first made the statement had he, 
sir? A. Well, what happened, the way that was, he was 
there when I made the statement, but he didn’t hear it. 
I made the statement to the officer and he was over at his 
cab, Mr. Bass was. 

Q. But such a statement was made by you? A. Such as 
what? 

Q. That you had not stopped at the stop sign? 




19 The Court: Do you wish to examine him any? 

Mr. Adams: Your Honor, to make him a hostile 
witness he has to lay a predicate. 

The Court: You can examine an adverse party, I think, 
under the new rules now. 

Mr. Adams: Perhaps I am not as familiar with them as 
I ought to be. 


64 


Elon Abraham Bass. 


72 By Mr. Magee: 


Q. After you were taken out of your car, did Mr. Austin, 
the defendant in this case—do you recognize the defendant 
in this case? A. Yes, sir; I do. 

Q. Did he come up to your car at any time after this ac¬ 
cident? A. Mr. Austin did come up. 

Q. What did he say to you when he came up to the car? 
A. He said that he hoped that I would not do anything to 
cause him to lose his permit; that he knew he was in 
73 fault; that his brakes would not work and he could 
not stop. He tried but his brakes would not work. 
He knew it was his fault. 

• ••••••••• 
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75 A. The stop sign is approximately here (indicat¬ 
ing)- 

Q. Which way does it face ? A. It faces to the south. 

Q. To the 48th Street traffic? A. Yes, sir. 

*■••*•**••• 

77 Q. Where was the car that turned into the 48th 
Street intersection that vou testified about? A. The 
; car that turned was running this inside lane here and was 
making its turn right in here like that (indicating). 

Q. He had partially rounded the corner; is that correct ? 
A. Yes, sir. I think I could be right in saying he was around 
the corner. At least, to the curb line, out of the way. 

Q. And as I understood it, you were the fifth car in the 
lane of cars that had come through the Defense Highway? 
A. Yes, sir; I was. 

**#••••••• 

115 Q. On this diagram that is drawn here—is that an 
accurate portrayal of the intersection at Forty- 

Eighth and Defense Avenue? A. Well, I wouldn’t say it 
is accurate, but it is a very close diagram. There is just 
a little side road, if you want to take it that way, on the 
opposite side, that leads off. There is no street across, but 
there is a little side road that goes across there that goes 
nowhere. 

Q. As a matter of fact, there is a street that runs down 
here for about a block; isn’t there? A. No; there is a little 
side road. There are no houses and nothing to go back on 
there for. It is not used. I have never seen a car— 

116 Q. But this is not a curb here; is it? A. No; there 
is not a curb there. It is just a little dirt road that 

pulls off to the side. 

Q. Well, then, is it as wide as the street on this side? A. 
I don’t think so. 

»•••••••*• 

A. I think that the road would come in, say, from along 
here, even with this road, and I think over here it would 
leave an offset of a few feet and come out again. 
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Q. But there is a way down through here! A. There is 
a way down through there, but you couldn’t come straight 
across here because you would run into a curb, a telephone 
post and fire hydrant, and so forth. 

Q. You mean right in here? A. Right in here. 

Q. That is where the cars went? A. No; the cars came 
up here. They made a sway and went something like eight 
to ten feet east of this intersection here and landed on the— 
*#**••••*• 

138 Mr. Magee: Where you have a little general state¬ 
ment to the effect we know that people mean when 

you get in trouble, have you been convicted or fined or pun¬ 
ished for something. You are stopped on the street and 
the police may say you are going a little fast in your car. 
Those are not considered crimes. 

If you want to be technical about it, every time you 
parked in a wrong place would open up all of that field, 
Your Honor. 

When we speak of difficulties with the law, in fairness 
to these people, we mean, “Have you been convicted of 
crimes?” I think that is a fair interpretation to place on it. 

The Court: Undoubtedly you are correct, if they had 
only undertaken to show convictions to impeach his credi¬ 
bility. 

139 The question now is whether or not, by his testi¬ 
mony, he has opened up the door wider than that. 

What are the character of the offenses you wish to in¬ 
terrogate him about that he has not been convicted of, Mr. 
Adams? 

Mr. Adams: Your Honor, his record is here as a Metro¬ 
politan Police Department record. Most of them, I must 
confess, are minor infractions of the law, but there is this 
question of pandering. There is this question of being a 
fugitive from justice. 

The Court: Well, he said he was a fugitive from jus¬ 
tice. There is no question about that. He was arrested for 
it and served his time out. 
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Mr. Adams: That is right 

'The Court: Now, what happened to the pandering 
charge, Mr. Adams? 

Mr. Adams: It was ignored by the grand jury. At the 
time— 


Mr. Adams: That is right; It was ignored. There is no 
doubt about that. 

140 But here is the tiling, Your Honor: 1 will agree 
withMagee on hundred percent that I could not pur¬ 
sue this line of interrogation if there was no statement by 
him that I am attacking. 

The Court: No; his answer will evidently be “No”; that 
he didn’t mean that at all. If his nswer is “Yes,” that is 
what he did mean, then I will let you show these 
things. 

141 Mr. Adams: Your Honor, you have got this back- 
ground, that he testified about this stealing, or—not 

stealing, but this being in a watermelon patch was no 
charge. He brings that out voluntarily to show what a good 
boy he is. He is coming clean before this jury about his ar¬ 
rests, his convictions, Ms everytMng, and here is a question 
I want to ask:— 

Mr. Magee: He has— 

Mr. Adams: You are sure stopping me from asking him 
one of them; aren’t you? 

Mr. Magee: No; because it was ignored by the grand 
jury. 

Every time you stop on the street and an officer wants 
to give you a ticket, you are in trouble with the law; is that 
your idea? 


142 The Court: We will get along. 

I will make that ruling: In view of his general 
statement, I will let you interrogate Mm as to whether he 
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meant by that that he had not been charged and arrested 
for other offenses than that, and depending on that answer 
I will rule on whether to let you impeach him on bis answer. 

Mr. Magee: Of course, Your Honor understands our 
position on that, for the record, that this is an improper 
line of attack; that his statement hasn’t opened up the field; 
just so that Your Honor might understand my position. 

The Court: Well, you don’t challenge the statement that 
your adversary says he made; do you? 

Mr. Magee: I don’t think it went that far. 

The Court: Mr. Reporter, get his testimony during the 
recess, please. 

(Short recess.) 

The Reporter (reading): 

“Question. Now, during the period of time when you 
went under the name of Jesse B. Harrison, did you ever 
have any difficulty of any sort with the law? 

“Answer. No, sir. 

143 “Question Were you ever convicted of any 
crimes? 

* ‘ Answer. No, sir. ’ ’ 

144 The Court: I think I will follow the course I have 
indicated and ask him if he means by that line of 

testimony, if he means he was never arrested on any charge 
or convicted. 

The Court: I don’t think so, unless his testimony itself 
made permissible to impeach what he said. That is why 
T have said it is the best way to deal with it, as I have 
said. 

Mr. Magee: Yes, Your Honor. 

The Court: 

If he says he has not been arrested or charged with any 
other crimes, I will let the defendant show that he has been, 
but to disabuse the impression you think he may have given 
by his statement that he has had no other difficulties, I think 



10 


that is permissible for you to clarify that by showing or let¬ 
ting him show that he didn’t mean to say that. 

Let the jury come back. 

Mr. Adams: Then I may ask him that question, Your 
Honor? 

145 The Court. You may ask him if by his testimony, 
stating that, he meant to convey the impression that 

he had not been arrested or charged with other crimes. 
(Thereupon, the jury returned to the court room.) 

By Mr. Adams: 

Q. Mr. Bass, you stated on direct examination that since 
you have been using the name of Harrison you have had 
no difficulty with the law, or practically that; is that right? 
A. That was right. 

Q. Did you mean by that that you had not been arrested 
or convicted or had any trouble at all? A. I meant by 
that that I had not been convicted of anything and I did 
not think that a man was having trouble with the law if he 
was not convicted of any offense. 

Q. Now, that isn’t responsive to the question, the latter 
part of it isn’t. 

Did you intend by that to mean that you had had no 
trouble at all with the law? 

The Court: Ask it in the form that I said. 

Do you mean by that that you have not been arrested or 
charged with other offenses than those which you men¬ 
tioned ? 

The Witness: No, sir; I did not. 

Bv Mr. Adams: 

•r 

Q. Then there is the possibility of arrest and charg¬ 
ing with offenses under the name of Harrison? A. 

146 There is the possibility of arrest and a charge, but 
none of conviction. 
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170 Samuel Gordon 

Direct Examination 
By Mr. Adams: 

Q. State your full name. A. Samuel Gordon. 

Q. What is your occupation? A. Garage owner. 

Q. Do you have a garage by some trade name? A. Yes, 
sir. Reed’s Garage. 

Q. Is that owned by you? A. Yes, sir. 

Q. How long have you been in the garage business? A. 
15 or 18 years. 

Q. In what type of repair work? A. Wrecks. 

Q. You repair all makes of cars? A. Yes, sir. 

Q. Did you repair a car for Freddie Austin in 

171 February or March of 1945 ? A. Yes, sir. 

Q. I show you this paper and ask you what it is 
(handing paper to witness). A. A repair job. 

Q. Will you tell the jury what repairs were performed 
by you to that car? A. Replace left front fender, replace 
left skirt, replace left headlight, straighten lower hood 
panel, straighten left cowl, side and upper. Straighten and 
replace door panel, left front. Align hood. Straighten and 
weld door post. Straighten chassis. Adjust steering. 
Straighten left front wheel. Replace right front brake 
liose and bleed brakes and fluid. Wheel alignment, cam and 
caster. 

Q. Mr. Gordon, have you had any experience with this 
type of brake? A. Yes, sir. 

Q. Would you state to the jury the effect of what was 
wrong with that brake? 

The Court: I don’t quite understand your question. 

Mr. Adams: The effect on the braking. 

The Court: Oh, yes. 

The Witness: After we pulled it down, we found the 
brake hose were busted and we had to replace one. 

**••***■*#•# 
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173 By Mr. Magee: 

*#••*••*••* 

Q. Now, this damage, you have left front fender, head¬ 
light, lower left hood, left cowl, align hood, straighten and 
weld door post, straighten the chassis. 

Was the chassis bent ? A. Yes, sir. 

Q. And you had to replace the right front brake hose, 
bleed the brakes. 

All of these are the types of damages that could arise in 
an automobile accident ? A. That is right. 

174 Q. Including the broken brake hose? A. Yes, sir. 

• •••••••• 

By Mr. Adams: 


Q. Was there any evidence to indicate whether or not 
the brake hose was broken as a result of the accident? A. 
I guess it was from the accident. 

175 By Mr. Adams: 

Q. Is it likely that a car struck on the left side would 
have the right brake hose severed? A. Yes, sir. 


176 Further Cross-examination 

By Mr. Magee: 

Q. These hoses are all inspected before they are put on 
the cars, for defects, are they not? A. Yes. 

Q. And under those inspections where they can 

177 locate defective material, that isn’t used, because 
that is a vital portion of the car? A. Yes, sir. 

Q. And a rather rigid inspection is made of the brakes, 
even when they are tested here by the District of Columbia 
for hackers those brake hoses are tested for leakages, aren’t 
they? A. That is right 
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25 Discussion of Prayers 

The Court: Of course what he is trying to say is that 
even though a person has the right-of-way, he must not con¬ 
tinue after it appears that a collision is inevitable or would 
be caused by his continuing. That is really the point of law. 

Mr. Magee: But that isn’t what this says. 

Mr. Adams: I have taken this from Greenfeld v. Hook, 
Your Honor, and the basis is that where a traveller 

26 on a favored highway knows or should know that 
his progress will endanger a traveller entering the 

highway, he must exercise due care to avoid injuring him. 

The Court: I think that is not bad. Read that over again, 
that which you just read. 

Mr. Adams: It says that where a traveller on a favored 
highway knows or should know that his progress will en¬ 
danger a traveller entering the highway from an unfavored 
highway, he must exercise reasonable care to avoid injur¬ 
ing him. 

The Court: Well, that says it a little bit more definitely 
than this—“knew or should have known that his continuing 
to drive along Defense Highway would endanger the Austin 
car.” 


28 Mr. Magee: Of course, that is highly misleading, 
Your Honor, when you read this whole case, because 

a similar prayer was given in that Greenfeld v. Hook case 
in which they started the prayer out with “Persons travel¬ 
ling upon boulevards or through-streets, do not have an ab¬ 
solute right-of-way,” and that was granted by the trial 
court on this theory of relative rights. It gets into this 
theory, that if you have the right to get in there, nobody 
can hit you. 

**********,* 

29 Mr. Magee: I don’t think, Your Honor, under the 
facts in this case, that there is any basis for giving 

that prayer. That is the point they had in the Greenfeld 
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v. Hook case, because of this situation: All of the testimony 
is that our driver was operating on the favored highway. 
All the testimony in the case is that the other car did not 
stop, swerved around a car that was making a right turn, 
and had this collision. 

Now, your absolute right-of-way in Maryland goes out 
of the window, because you then get into the question of 
relative rights-of-way which you cannot give under the 
Maryland statutes. 

The favored highway no longer becomes favored. 

The Court. Surely they don’t have a law in Maryland 
that says because you have a right-of-way, you can run 
over somebody, if you can avoid it, do they? 

Mr. Magee: No, but that point was asked for in 
30 this Greenfeld case, and they said there wasn’t any 
justification in the evidence. 

The Court: Tell me what you were going to say when I 
shut you off on that? 

Mr. Magee: Because in that case they had a situation 
of where a woman came over a stop sign into a favored 
highway and there was a collision, and they asked for this 
type of prayer which opened up with the right-of-way “is 
not absolute” which is what Your Honor is now saying, and 
that the driver on the highway must exercise his care under 
proper control as he approaches the intersection, and, in 
other words, to slow down and keep the car under control, 
so if somebody comes out, you can avoid striking them. 

The Court: Yes. 

Mr. Magee: So, that is the basis behind this theory in 
the instruction. 

If you see somebody that may be shooting out in front 
of you, you have got to be in a position to slow down and 
stop if they come on out in the highway. I think that is 
the theory behind this prayer. 

The Court: I think so. 

Mr. Magee: Let’s see what the rule is in Maryland. 
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They take that out of the re-statement of the lower 
courts and they say “Here is how we are going to arrive 
at it.” 

31 Morris v. Bloomgren: 

“By a process of judicial construction, those cases 
have nullified the statute by withholding from the driver 
possessing the favored right-of-way the privilege of pro¬ 
ceeding without interruption in the direction in which he 
was moving, and have confined both drivers of converging 
vehicles to the same care in approaching the intersection 
that was required before the statute was enacted—namely, 
that degree of care exacted under the commoun law.” 

It says: 

“What boots it to the lawful driver who is given an un¬ 
equivocal right-of-way, if that right be denied him by judi¬ 
cial interpretation ? ’ ’ 

Now, reading the opinion of the Court in Greenfeld v. 
Hook: 

“Without further comment, it is the opinion of this 
court that so much of Code (Supp. 1935), Article 56, Sec¬ 
tion 209, as applies to the facts of this case, is mandatory 
that it is the positive and imperative duty of a person driv¬ 
ing an automobile over an unfavored highway, when he 
approaches an intersection highway lawfully designated as 
a ‘boulevard’ or ‘stop-street,’ to stop before entering the 
intersection, and having stopped, to exercise reason- 

32 able care and diligence to discover whether traffic 
thereon is approaching the intersection and, having 

entered the intersection, to yield the right-of-way to such 
traffic, by permitting it to proceed without interruption, 
and that that duty persists throughout his passage across 
the favored highway.” 

Then they go on to discuss these prayers and then they 
make this statement with reference to this absolute busi¬ 
ness, which is the misleading thing aibout this type of 
prayer: 
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“There was, however, error in granting plaintiff’s first 
prayer. That prayer instructed the jury that ‘persons 
travelling upon boulevards or through-streets do not have 
an absolute right-of-way’ and that it is the duty of persons 
operating vehicles upon such streets to reduce the speed of 
their automobiles and have the same under reasonable con¬ 
trol in approaching street crossing. There is no such rule, 
or any such duty. On the contrary, one driving an automo¬ 
bile over such a highway is entitled to assume that persons 
entering it from an unfavored highway will stop and yield 
the right-of-way.” 

“Moreover, the statement that ‘persons travelling’ upon 
such highways do not have an ‘absolute’ right-of-way, while 
sound enough as an abstraction, is exceedingly mis- 
33 leading without some application of it to the facts of 
the case. The prayer predicates recovery upon the 
failure of the defendant to ‘reduce the speed of his auto¬ 
mobile and have the same under reasonable control’ at 
intersections. That statement, while consistent with plain¬ 
tiff’s theory, was inconsistent with the law, and the prayer 
should have been refused. 

“In view” of that conclusion, consideration of the special 
exceptions to it is not required, nor is it necessary to con¬ 
sider the suggestion that it may be inferred from the loca¬ 
tion and condition of the cars that Greenfeld was driving 
at an unlawful speed further than to say that on the facts 
of this case any such conclusion would be pure speculation” 

Let me read Your Honor the reason for that rule in Mary¬ 
land, and here it is: 

They quote the statute on which this statute is based, 
and say: 

“That statute imposes, upon one driving an automobile 
along or on a highway intersecting such a stop street, arte¬ 
rial highway, or boulevard, the duty of coming to a com¬ 
plete stop before entering the favored highway, and of 
yielding the right-of-way to all vehicles travelling thereon. 

“The two duties of stopping and yielding the right-of- 
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way are correlated and co-ordinate. That of stop- 

34 ping is to give force and practicability to that of 
yielding the right-of-way by requiring the inhibited 

traveler, before entering the intersection, to stop in order 
that lie may ascertain whether traffic is approaching over 
and along the favored highway. The rule could have no 
other rational purpose for unless the inhibited traveler 
yields the right-of-way to traffic on the stop street, the mere 
act of stopping would be idle, useless, and futile. The ob¬ 
vious and essential purpose of such rules is to accelerate 
the flow of traffic over through highways by permitting 
travelers thereon to proceed within lawful speed limits 
without interruption. That purpose would be completely 
frustrated if such travelers were required to slow down at 
every intersecting highway and the vast sums which have 
been spent in their construction in an effort to accommodate 
the great volume of automobile traffic which is so indispen- 
sible a part of modern life, would be largely wasted. On 
the other hand the safety of the traveling public demands 
that the rules defining the relative rights of travelers on 
through highways and on highways intersection them be 
clear, unmistakable, and definite. If the duty of stopping 
and of yielding right-of-way is positive and inflexible, the 
inhibited traveler may know that he violates it at his 

35 risk, while the traveler on the favored highway may 
know that he may safely exercise the privilege of un¬ 
interrupted travel thereon, which the statute gives. 

“If, however the relative rights of travelers on the two 
types of highways are held to depend upon nice calculations 
of speed, time, and distance, the rule would encourage reck¬ 
lessness, and the privilege of uninterrupted travel would 
mean little more than the privilege of having a jury guess, 
in the event of a collision, whose guess was wrong. 

“If the traveler on a stop street were required to slow 
clown and bring his car into control at every intersection, 
f here would be no perceptible difference between such a 
street and any other street on which traffic is controlled by 
the general rules of the road.” 
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The Court: Where did your adversary take this instruc¬ 
tion from? I thought that was from a Maryland case? 

Mr. Magee: He takes it from this case. I say that is one 
excerpt that appears in the opinion, and here it is. It i& 
right at the end of this statement which I have given you, 
Your Honor. Let me read his quotation. 

The Court. It seems to me to be at war with everything 
else you read. 

Mr. Magee: That is what I say. You cannot just pick one 
little line out of this opinion and say you have some- 

36 thing concrete. 

The Court: Do they say that this instruction ought 
to be given? 

- Mr. Magee: The instruction there was this type of an 
instruction which I say is the same as this here, the type we 
give, that a right-of-way given by the statute is not absolute 
and that the plaintiff is required— 

The Court: But he told me he got this from that case. 
That is what I am talking about. 

Mr. Magee: I can pick that language out, Your Honor. 
This is argument taken out of the Court in discussing the 
prayers. 

“So, where a traveler on a favored highway knows, or 
should know that this progress will endanger a traveler 
entering the same from a restricted highway, he must exer¬ 
cise reasonable care to avoid injuring him.” 

Then, it goes into this long discussion that I have given 
Your Honor. 

The Court: Let me see that book, please. 

Mr. Magee: That is a very long, involved opinion. 

(The book was handed to the Court.) 

The Court: I don’t understand it. It does say sub¬ 
stantially that. It is pointed out as follows: 

“As pointed out in Carlin v. Worthington, supra, 

37 that does not mean that the traveler on the favored 
highway has an absolute, unqualified and complete 

right-of-way at all times, and under all circumstances, over 
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persons who have lawfully entered the street, or that he 
can proceed thereon in blind indifference to the danger to 
which his progress may expose others.** 

Mr. Magee: That is the point they are talking about, that 
where you get a lawful entry, you cannot come, up because 
you are on a favored highway and smack into them. 

In giving that type of prayer, you have to have evidence 
on which to base it, and what is the evidence in this case? 
The man admits he ran out there. His only excuse is that 
his brakes failed. 

The Court: It does go on before the part that you refer¬ 
red to, and cites certain cases: 

“Cases such as Taxicab Company v. Ottenritter, 151 
Maryland 525, 135 A 587; Hendler Creamery Company v. 
Friedman, 160 Maryland 526, 154 A.93; Jersey Ice Cream 
Company v. Bach, 161, Maryland 285, 157 A. 277; Chiswell 
v. Nichols, 137 Maryland, 291,112 A. 363; Jackson v. Leach, 
160 Maryland 139, 152 A. 813; Yellow Cab Company v. 
Lacy, 165 Maryland 588, 170 A. 190; dealing with the gen¬ 
eral right-of-way rule at intersections, cannot be accepted 
as controlling the decision here, because under the statute a 
special and more positive right-of-way rule control- 
38 ling traffic on and across ‘stop* streets, supersedes 
the general right-of-way rule to which they apply, 
and as pointed out by Judge Sloan in Askin v. Long, 176 
Maryland 545, 6 A. 2nd 246, 247, the general right-of-way 
rule, although made one of law by the statute ‘usually re¬ 
solves itself into one of fact,* with the result that that rule 
has come to be regarded rather as a mere cautionary guide 
than a peremptory command, and affords little protection 
to the traveling public.** 

I don’t know. It says over here: 

“There was, however, error in granting plaintiff’s first 
prayer. That prayer instructed the jury that ‘persons 
traveling upon boulevards or through streets do not have 
an absolute right-of-way,* and that it is the duty of per¬ 
sons operating vehicles upon such streets to reduce the 
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speed of their automobiles and have the same under rea¬ 
sonable control in approaching street crossing. There is 
no such rule nor any such duty.” 

All right. Let’s hear from you, Mr. Adams. 

Mr. Adams: Your Honor, that case was decided because 
of the decision of the Court in Carlin v. Worthington. In 
Carlin v. Worthington, which was decided in 172 Maryland, 
the Court said that the right-of-way of one driving an 
automobile on a favored highway is not absolute, but must 
be enjoyed with due regard to existing circumstances, 

39 particularly as to speed and distances from the in¬ 
intersection of automobiles approaching it. 

Now, there isn’t any doubt about this car having the 
right-of-way. We are practically at the point of the last 
clear chance doctrine, and that probably would be the best 
approach to this thing. 

If the plaintiff in this case saw or should have seen the 
defendant in a position of peril, there is the duty on him to 
keep from hitting him and that is all this thing is. This 
hasn’t anything to do with right-of-way. 

It is true he should have yielded the right-of-way. No 
one is disputing that at all, and this having to slow down 
and be sure that it is clear doesn’t apply in this case. 

The Court: Don’t they say that they must avoid hitting 
people in the intersection, nullifying the rule that they 
should keep on going under the speed laws so as not to 
impede traffic? 

Mr. Adams: We are talking about right-of-way. 

The Court: Well, this instruction is one that I would * 
have to give with respect to an intersection in the District of 
Columbia. 

Mr. Adams: In the District of Columbia, the rule is far 
beyond that. Even if at a stop sign, and you have stopped 
and yielded and then started up, you have the right-of-way 
over any car that is entering that intersection. 

40 The Court: But I am talking about anybody who 
has got the right-of-way. I have time and time again 
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given the rule that it is not the absolute right to proceed; 
that you cannot proceed when it appears that to do so 
would make a collision inevitable, and if you can avoid it. 

But that does not seem to be the rule that they lay down 
in Maryland. That is the point I am talking about. 

Mr. Adams: Then by that construction in Maryland if 
a person is driving on a favored highway he can just run 
into anybody. 

Mr. Magee: I wouldn’t think so. If you are traveling at 
the normal rate of speed and there is no evidence here of 
an excessive speed limit, the car was actually being operated 
15 miles an hour on a favored highway, and it gets into 
the intersection, and this car comes on in, and they have a 
collision. He is attempting to inject in that under those 
circumstances Your Honor should give a charge which is 
contributory negligence. 

Where is the contributory negligence? What duty did 
he fail to keep with this man? 


180 Charge to the Jury. 

The Court (Morris, J.): Members of the jury, I am quite 
sure you understand the kind of action this is. It is an ac¬ 
tion brought by the plaintiff, Mr. Bass, against the defen¬ 
dant to recover damages claimed by the plaintiff to have 
been suffered by him because of negligence alleged to have 
been occasioned or done by the defendant. 

Now, you must understand in order to weigh the issues 
in this case and determine whether or not the defendant has 
been negligent—and if so whether such negligence has 
caused the injuries complained of by the plaintiff—you must 
understand, I say, what is meant by negligence. 

Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do something 
that a reasonably prudent person would do, actuated by 
those considerations which ordinarily regulate the conduct 
of human affairs. It is the failure to use ordinary care in 
the management of one’s property or person. 
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You are instructed that inasmuch as the amount of cau¬ 
tion used by the ordinarily prudent person varies in direct 
proportion to the danger known to be involved in his under¬ 
taking, it follows that in the exercise of ordinary care 
the amount of caution required will vary in accord- 

181 ance with the nature of the act and the surrounding 
circumstances. 

To put the matter in another way, the amount of caution 
required by the law increases as does the danger that rea¬ 
sonably should be apprehended. 

That is negligence. That is one of the issues you are to 
try and determine in this cause; whether or not there was 
or was not negligence on the part of the defendant. 

If it is determined by you that there was negligence, it 
then becomes necessary for you to determine whether or 
not that negligence was the proximate cause of the injuries 
complained of by the plaintiff. 

Now, you must know what proximate cause is. Proxi¬ 
mate cause of the injury is that cause which in natural and 
continuous sequence, unbroken by any efficient intervening 
cause, produces the injuries, and without which the result 
would not have occurred. It is the efficient cause, the one 
that necessarily sets in operation the factors that accom¬ 
plish the injury. It may operate directly or by putting in¬ 
tervening agencies in motion. 

Now, the burden of proving that there was negligence on 
the part of the defendant and of proving that such negli¬ 
gence, if established, was the proximate cause of the injur¬ 
ies complained of, rests upon the plaintiff. Everyone is 
presumed to act without negligence, presumed to have used 
ordinary care, and that is why one who asserts that there 
was negligence has the burden of proving it. 

182 Now, that burden requires that such facts—the 
negligence, the proximate cause, the damages—be 

established by what is called the preponderance of the evi¬ 
dence. Now, preponderance of the evidence means that the 
evidence proving or tending to prove those material facts 
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or issues must weigh heavier, must be more satisfying to 
you as to its truth, must be more convincing to you than 
the evidence on those issues to the contrary. It does not 
necessarily mean the greater number of witnesses, it does 
not necessarily mean the greater mass of evidence. It does 
mean what I have just said, that the evidence oil those issues 
must be more satisfying and convincing to you than the 
evidence to the contrary. If it is not as convincing as the 
evidence to the contrary, of course it does not preponderate. 
If it is neither more nor less convincing than the evidence 
to the contrary, it does not preponderate. If it is more con¬ 
vincing and satisfying to you as to its truth than the evi¬ 
dence to the contrary on those issues, then it does prepon¬ 
derate, and the person having the burden of proof has 
carried the burden, 

Now, you are instructed that a person who himself is ex¬ 
orcising ordinary care has a right to presume that others, 
too, will perform their duties under the law, and he has a 
further right to rely and act on that presumption; pro¬ 
vided, however, that this right does not exist when it is 
reasonably apparent to one, or, in the exercise of or- 
183 dinary care, would be so apparent to him that an¬ 
other is not going to perform his duty. One is not 
justified in ignoring obvious danger although it is created 
by another’s misconduct. 

You are instructed that the plaintiff in this case was op¬ 
erating on a favored highway and had the right to assume 
that the defendant who was driving on a secondary or un¬ 
favored highway marked by signs would stop and allow him 
to proceed and if the jury finds that the defendant negli¬ 
gently failed to come to a stop before entering or crossing 
the favored highway on which the plaintiff was operating 
his vehicle, or to yield the right-of-way to the automobile 
being operated by the plaintiff, and that such negligence 
proximately caused the accident, and that the plaintiff was 
injured thereby, then the verdict of the jury must be for the 
plaintiff. 



24 


You are instructed as a matter of law that not only was 
the defendant required to stop before entering the favored 
highway on which plaintiff’s automobile was being oper¬ 
ated, but he must yield the right-of-way to one traveling 
thereon. You are further instructed that not only must the 
defendant stop before entering the favored highway, but 
that after he has entered it, he must exercise reasonable 
care and diligence to ascertain the approach of traffic 
thereon, and that if he has discovered, or by the exercise of 
ordinary care should have discovered, that traffic is 
184 approaching, he must allow that traffic to proceed. 

Certain traffic regulations have been offered and 
read in evidence on behalf of the plaintiff dealing with the 
regulation of vehicles and traffic operations on highways in 
the State of Maryland. The jury are instructed that it is 
negligence as a matter of law to operate a motor vehicle in 
violation of all or anyone of these traffic regulations. If 
the jury finds from the evidence that the defendant violated 
all or any one of the traffic regulations read in evidence by 
the plaintiff and if the jury further finds that such violation 
was the proximate cause of the accident, then the verdict 
of the jury should be in favor of the plaintiff. 

Xow, those last three instructions that I have given you 
must be considered in the light of the one which I shall 
now give you, and you will consider as if I had incorporated 
this in the instructions that I have just given you. 

The defendant was required by law to have his car equip¬ 
ped with adequate brakes. If the car was so equipped and 
the defendant by the exercise of ordinary care could not 
have ascertained or discovered that said brakes were in a 
defective condition, and he did not discover that they were 
in defective condition and would not work properly, then 
the sudden failure of said brakes to work would not consti¬ 
tute negligence on the part of the defendant. 


191 If on the other hand, you do not believe it has been 
shown by a fair preponderance of the evidence that 
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the defendant was negligent or, even though you believe it 
has been shown by such evidence that there was an act of 
negligence on the part of the defendant, you do not believe 
it has been shown by a fair preponderance of the evidence 
that such negligent act was the proximate cause of the in¬ 
juries complained of by the plaintiff, then it would equally 
be your duty to find your verdict in favor of the defendant. 
*•**###••# 

199 Harry William Brommer resumed the witness 
stand for and on behalf of the plaintiff. 

Direct Examination—Resumed 
By Mr. Magee: 

Q. Mr. Brommer, you stated you were driving an auto¬ 
mobile in the vicinity of 48th Street and Defense or River 
Road, in Maryland, on the evening of February 22, 1945? 
A. Yes, sir. 

Q. Now, did you witness an accident which occurred at 
the intersection of 48th Street and Defense Highway that 
evening? A. Yes, sir. 

Q. Would you please tell us in what direction you were 
traveling, Mr. Brommer? A. Well, I was driving in the 
same direction the complainant was, and I was going to 
make a right turn onto River Road heading towards D. C. 

Mr. Adams. I think you had better clear up that River 
Road and 48th Street are the same street. 

By Mr. Magee: 

Q. River Road and 48th Street are the same street, are 
they not? A. Yes. 

200 Q. And this is Defense Highway (indicating)? 
A. Yes. 

Q. Were you going east on Defense Highway? A. I was 
heading towards, I guess I would call it east going out to¬ 
wards Maryland. 

Q. And you were going to make a right turn on what you 
call River Road or 48th Street? A. River Road back to 
the District; yes, sir. 
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Q. Did you start into that turn? A. No, sir. 

Q. What occurred when you did this? A. I attempted 
to make that turn and saw that there was an automobile 
coming out of River Road towards me. I made an imme¬ 
diate stop. 

Q. Now, this automobile, what kind of a car was it? A. 
’41 Dodge taxicab. 

Q. Do you remember the name of the taxi association 
that was on it, if any? A. I don’t know. I think it was a 
Harlem. I am not sure. 

Mr. Adams. Your Honor, may I say this, that Mr. Magee 
has been leading most of these witnesses, and I would pre¬ 
fer that he put them as questions rather than some- 
201 thing that can be answered yes or no. 

The Court. Try not to lead the witness, Mr. Magee. 

By Mr. Magee: 

Q. Is there a stop sign in this vicinity, and, if so where 
is it? A. It is for the traffic emerging from River Road or 
48th Street onto Defense Highway. 

Q. Now, this taxi which you said was coming out 48th 
Street, did it stop at the stop sign there at 48th Street? 
A. No, sir. 

Q. What did it do? 

Mr. Adams. Your Honor, the tenor of his questions goes 
to a yes or no answer. 

The Court. Well, frequently questions do that; so long 
as it doesn’t suggest an answer. I don’t think it is leading 
to ask him did he or did he not stop at a stop sign. It seems 
to me that that is a reasonable way to find out. 

By Mr. Magee: 

Q. What did he do, or what did this other taxi do, and 
what happened? A. Which one? 

Q. The one that was coming out of 48th Street. A. Well, 
that went on through the intersection. 
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Q. And did anything happen when it went into the inter¬ 
section without stopping at the stop sign that you have de¬ 
scribed? A. Yes, sir. 

202 Q. What happened? A. It met this gentleman’s 
car here in the intersection. 

Q. And was there a collision? A. Yes, sir. 

Q. And what happened to the cars as a result of that 
impact, Mr. Brommer? Did you see where they ended up? 
A. Well, the cab coming behind me, or rather coming out 
Defense Highway, struck the cab coming out 48th Street 
on the left front fender. The taxicab coming from 48th 
Street went between the telegraph pole and the bus stop 
over into a field. It went over a curb on the opposite side 
and this gentleman’s cab here spun around and struck the 
telegraph pole on that corner. 

Q. Was Mr. Bass conscious or unconscious when you 
went up to the cab? A. He was unconscious. 

Q. Was he taken out of the cab at that time? A. Yes, 
sir. 

Q. Did Mr. Austin, who was in the other cab, come up 
to the scene of that accident, and were there any discus¬ 
sions there at the scene of the accident, Mr. Brommer? 
A. I believe I was down to Mr. Austin’s cab down in the 
field there before anybody got out of there to leave. 

203 Q. Did you have a conversation with him about the 
accident? A. No, sir. I just wanted to know if any¬ 
body was hurt in that cab. 

Q. Then did you come back up to the other cab? A. Yes, 
sir. 

Q. And what was done then? A. Well, immediately some 
gentleman out there ran for the rescue squad up the street, 
the Bladensburg rescue squad, and some people had gath¬ 
ered and started to remove Mr. Bass for the ambulance to 
take him to the hospital. 

Q. Now, did you form any opinion as to how fast Mr. 
Bass was driving his taxicab at the time of this accident? 

A. I don’t believe he was driving fast, sir. He was be- 
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hind me and I wasn’t traveling very fast due to the fact I 
was approaching an intersection to make a turn. 


205 Q. Mr. Brommer, you have testified that you saw 
this taxicab coming out 48th Street before there was 

a collision between it and the cab operated by Mr. Bass. 

Now, can you tell us how fast the taxicab on 48th Street 
was running at the time of the impact, in your opinion? 
A. Well, I couldn’t judge it, sir, I mean the exact speed, 
or anything near it. 

Q. Can you give us an approximation of how fast, in 
your opinion, it was going at the time? 

Mr. Adams. Your Honor, he answered that question. 
Mr. Magee. He said the exact speed. 

The Court. I did not hear exactly what he said about 
near it, whether he could or could not give something 
near it. 

206 What did you say, Mr. Brommer? I didn’t quite 
hear you. 

The Witness. I said I don’t believe I could give the ex¬ 
act speed, or anything near the exact speed. 

The Court. Or anything near it, he said. 

By Mr. Magee: 

Q. Could you tell whether the taxicab or Mr. Bass’ car 
was traveling at a higher rate of speed? Could you tell us 
that? A. Well, I couldn’t say that either, because I didn’t 
have no very accurate view of the cab coming out River 
Road except that it was approaching the intersection. Mr. 
Bass’ car, I believe, was pulling up alongside of me when 
I come to a stop. 

Q. Could you tell us on which side of 48th Street the cab 
approached the Defense intersection? A. It was on the 
left-hand side, sir. 

Q. The left-hand side? A. Yes, sir. 

Q. By that do you mean the wrong side of the street over 
here? A. Yes, sir. 
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Q. Why was it that you didn’t turn into 48th Street as 
you stated you started to at this point? A. Well, that was 
the reason I didn’t turn, because the car lights was on my 
side of the street. I was afraid of a head-on col- 

207 lision. 

Mr. Adams. What did you say just before that? 
The Witness. The car was on my side of the street if 
I had made a turn into that road. 

By Mr. Magee: 

Q. By “car” you are referring to the taxi driven by Mr. 
Austin? A. That is right. 

Q. Did you go over to the cab that was driven by Mr. 
Bass after this accident? A. Yes, sir. 

Q. Tell us what you saw when you went over to Mr. Bass’ 
cab. A. Mr. Bass was slumped over the steering wheel, sir. 

• Q. Were there any other impacts of Bass’ cab other than 
the impact in the intersection here (indicating) ? 

Did it strike anything else as it went across the street? 
A. It struck a telegraph pole after it struck the taxicab in 
the intersection. 

Q. Can you tell us what the nature of the damage was to 
the cab that Mr. Bass was operating? A. It was pretty 
severely damaged, sir. The front end was demolished. The 
steering wheel was driven back towards the driver. 

Q. Did you examine the pedals on the floor? A. 

208 The officer that was in charge out there, and I, we 
examined the pedals and they were froze. 

Q. By “froze” do you mean they couldn’t be moved? A. 
That is right, sir. 

Q. Did I understand you to say that Mr. Bass was 
slumped over the wheel? A. Yes, sir. 

Q. Was he conscious at that time? A. No, sir. 

Q. How long was it before he became conscious, could 
you tell us? A. When they moved him. 

Q. And that was how long after this accident? A. Well, 
that was when we went after the Bladensburg rescue squad 
to send him to the hospital. 
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Q. He remained unconscious until they removed him 
from behind the wheel? A. Yes, sir, he remained uncon¬ 
scious. 

209 Q. Can you tell us whether or not there was any 
application of brakes to the car being operated by 

. Mr. Austin? Did it slow up at all before the impact? 

210 A. I don’t believe so; no, sir. 

Mr. Magee. That is all; you way inquire. 

Mr. Adams. I have no questions, your Honor. 

• • • • * • • • • • 
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